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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
OA. No. 2684/93 & batghg of 4 cases
T.A. No. ’ . .
CATE OF DECISION__ 290501995
Lizquat Ali & Ors, Applicant (s)

S/Sh. B.B.Ra\lal' B.S.mair'ée’ U.P.Sharma,'R.KoKamal'
: . Advocate for the Applicant (s)

Versus
Union of India & Ors, Respondent (s)

S/Sh- H.K.Ganguani, Romesh Gautam, Shyam Moorjani
Advocat for the Respondent (s)

CORAM :

TheHon’b]e Mr. Justice S, C° mathul‘, Chairman

The Hon'ble Mr, J. P. Sharma, Member (J)
The Hon'ble Mr. Po Te Thiruvengadam, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? \\ -
2. To be referred to the Reporter or not ? \1
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X;M‘;\_ggé

( Se Co Mathur )
Chairman




CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI \()/
1) 0.A, NO, 2684/93
2) O.R, NO. 845/94
3) 0.A, NO., 499/94"
4) D,A, NO. 129/94
5) O.A. KD, 1445/94

New Dolhi this the_29th day of__My  1ges,
CORAR ¢

HOW'BLE SHRI JUSTICE S, C, FATHUR, CHAIRMAN
HON®BLE SHRI J, P, SHARM, FEMBER (J)
HON'BLE SHRI P, T, THIRUVENGADAR, FEMBER (A)

1)  0A. ND, 2684/93
1, Liaquat Q11 S/0 Mshmood A1l
R/0 House No, 146/2,

Ralluay Colony, Minto Road
Bridge, New Deihi.

2, Fehmood Ali S/0 Rlla Din,
R/0 146/2 Minto Road Bridgae,

New Delhi = 110001, oso  Appliconts |

Veraus

1. Union of India through
General Manager, Northern
Railway, Govt, ‘of India,
Baroda House, WNew Delhi,

( By Advocate Shri B, B, Raval )

2, The Divisional Supsrintending
Enginser (Estate),
Divisional Railway Manager’s _
Office, Northern Rajilvay, , o S
state éﬂt171395d,”583x°91h13‘ eoco Reepﬂﬂdéﬂgﬁ “

( By Advocate Shri‘H. K, Gangéan; )f

G b -

2) D.A, MO, AR/

1. Surender Kusar S/0 Ram
Narain, Khallasi undsr.
JChief‘élpctric,For!!an
(Train Lighting),
‘Railvay Station, -
Naw Delhio“,;' X , -
2, -Ram Narain 5/0 Budhu Lal, - -
-R/0 Qr, No. 160-D-d, ~ - . -
- Paharganj, Basant Lane,
New Belhi, “" - ...

~{ By Advocate :She
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Union of India through
Gensral fanager,
Northern Railuway,
Baroda House,

New Delhi,

The Oivisional Railway fanager,
Northern Rajlway,

State Entry Road,

New Delhi,

The Divisional Supsrintending
Engineer, D.R.M.'s Office,.
State Entry Road,

New Dalhi. eoe

Advocate Shri Romesh Gautam )

0. No. 499/94

Jagan Nath S/0 Jiwan Ram,

Ram Gulam S/0 Jagan Nath,

Both R/0 Q, No, 109/18,

Railway Colony,

Delhi Kishan Ganj,

Delhi. XX

Advocate Shri V, P, Sharma )

Vatgggl.

Union of India through
General fanager,
Northern Railway,
Baroda House, -

New Dslhi, -

The Divisional Railway Mgnager,

- Northern Railway,

Delhi Dn. Delhi.

The Carriage & Wagon Supdt.,
Northern Railway, ' 4
Tughlakabad, Delhi, veo

Advocate Shri Romesh Gautam )

0.,A, NO, 129/94

Keualanand S/0 Shambhu Dayal,
R/0 112/7, Railway Colony,
Kishan Ganj, Delhi,

Shambhu Dayal,
R/0 112/7, Railway Colony,
Kishan Ganj, Delhi-7o' e

( By Rdvocats Shri R, K, Kamal )

Versys

Respondents

O

Applicants

ReSpqndéﬁte

Applicants
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1. Union of India through
Genseral Manager,
Northern Railway,

Baroda House, New Delhi,

2, Divisional Rail Ffanagser,
Delhi Division,
Northern Railvay,
Chelmsford Road,

New Delhi,

3., The Divisional Supsrintending
Enginesr/Estats,
Northern Railway, Office of
the D.R.M,, Delhi Division,
New Delhi, soo Respondents

( By Advocate Shrf'Shyam MPoorjani )

Q s) D0.A, ND. 1445/94

1, S. L. Jhangi S/0 R, L. Jhangi,
R/0 171 /A3, Basant Lans,
New Delhi, ‘

2, Sunil Jhangi 5/0 S, L. Jhangi,
R/0 171 /&3, Basant Lane,
New Delhi, soo Applicarts

( By Advocate Shri S, K. Sawhnsy )
}g Versug
’ . 1., Union of India through
General fanager,
Q : Northern Railuay,

Baroda House,,
New Delhi,

» 2, The Divisional Supdtg. Enginser

- (Estate), Northern Railuvay,

t, DoRoﬂo 'S 0ffica, ) '
. New Delhi, eco HRespondents

( By Advocate Shri Romesh Gautam )

0 R D E R

Shri Justice S, C, Mathur,

Conflicting views expressed by difforsnt Divieion

Benches of the Tribumal resulted in constitution of

the present full B%nch. The question which the Full
Bench is'raquired fo answer as formulated in O.,A, No,

2684/93 is as follows :=-




5
(.\':l

"Whether on retiremesnt of railway
employee on supsrannuation or on
voluntary retirement excepting
retirement on the basis of penalty
whether a2 son or another dependsnt
ward holding only temporary status
(casual labourser/substitute) and is
not on the rolls of the railvay as a
temporary employee then on the date

of such retirement of his father, as
the case may bs, would be eligitle for
out of turn consideration for allotment/
regularisation of eligible type of
accommodation according to rules,”

This question has been formslated by the Division

Bench comprising Hon'ble Shri J. P. Sharma, Fembe r (3D

and Hon'bls Shri B. K. Singh,. Member, (A).

2, 1In0O.A. No, 845/94, the refersnce has been made

by Hon'ble Shri P, T, Thiruvengadam, The question
formulated by him is thus 2=

"0n the retiremsnt of a railvay

employee who is in occupation of

railvay quarter on propsr allotment,
- will his son who is holding only

‘temporary status' (Casual Labour/ 0O

substitute) on the date of retirement
of his father, be eligible for out

. of turn consideration for allotment/
regularisation of this accommocation.”

3. In 0., No, 499/94 alsc the reference has been
made by Hon'ble Shri P, T, Thiruvshgadam. The

| language of the qusstion formulated in this case is

identical to that of the guestion formilated in
0.A. No. 845/94.

4, In O.A, No, 129/94, reference has been mads
by Hon'ble Shri B. N. Ohoundiyal and the questicn
formulated by him reads thus &=

"Whether on retiremsnt of Railuay

employee on superannuation, his son
‘or another dependent ward holding

e
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temorary status as a substitute

WYould be eligible for out of turn

consideration for allotment/

regularisation of the eligible

type of accommgdation.®
5S¢ In the last case, viz,, D.A. No, 1445/94, the
reference has been made by Hon'ble frs, Lakshmi
Swaminathan, Pember (J)° She has not formulated
any question but Kas referred to the referring ordor .
in O.A, No, 845/94 and has observed that since the
question arising in the D.A. be?ore hor is identical

to the one arising in 0.A, No. 845/94, the tug cases

- may be taken up together,

6, It is in the 8bove manner that these five

applications have coms up before this Fyll Banch,

7. Although the language of the Poraulated questions

is not identical, the substance is the sams,

8. The facts in all the five 0.A.s are not identical

but the facts necessary for answering the referrsd

questions are similar, Only these facts tay be

stated,

9. Inall the Pive @pplications, there are twg
applicants : one is the fathsr and the othaer is the
son, The father entered the railvay gervice and was
allotted a railuay quarter for residsnce._ He resided
in the sajid quartar,aiong with his family including
the son, Subsequently, thé son also got employment
in the railuays either as a casual labour or as a
substitute, The son continued to live in the railuay
quarter along with his Fafher and did not draw the

house rent allovance, When the father rotirod or

4 .
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vas on the verge of retirement, the son or the father
applied for ragularisation of the quarter in fﬁvowr

of the son, The claim for regularisation was rejacted ] b
on the‘gfound of lack of oligibility of the son,
The question arising for consideration in these

s

eligibility is sustainable,

‘have statutory status, They have been considered

(0.A. No. 1220/1990) decided on 7.12.1990 appears 4o

\

N - i
;

———— —

applications ds uhether under the rules the claim of

10, Admittedly, the Railway Board issued orders

from tims tc time regarding allot ment of rallway
quarter in favour of a railvay employee and
regularisation thereof in favour of his eligible
depehdent, alsc in railway employwent, on his

retirement or death, These orders undisputedly

in some of the decisions vhich may now be examined. .~

11,  Gurdeep Singh & Anr, vs. Union of India & Anr,

be the first case on the‘subject'decided at the
4Principal Bench., This was also an application by
father and son. The father who was a regular eimployee
of the Railuays was in occupatlon of a railway quarter
under a valid allotment order. While he was still

in service, his son joined the hailuay administra;ion

as a casual labourer on 16.3,1986. By order dated

26.8.1986 he uss alloued to stay with his father in the

said quarter without drawing house rent allowance.

On 1.,9.1986 the son was granéad temporar

y status.

- On 2842.1987 the father retired from service.
4,2.1989 and 1,8.,1989 the son was screened.

Cn

By order

dated 22;9.1989 he was brought on.the panel of Khalsais, %

Regularisation of quarter was claimed by the son on !

e e s e e
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these facts. His request for regularisation wes
rejected by order dated 19.2,1990, The original
application was resisted by the Railuay administration
on whose behalf it was pressed that caesual labourers
and substitutes with or without temporary status
usre not entitled to out of turn allotment of railuay
quarter, Reliance was placed on Railway Board's
letter a copy of which was filed as Annsxure R=1,
, A
In the copy the number and datse of the letter are
not lngiﬁle. The letter makes reference to Railuay
Board's letter No. E(G)78 QR1-23 dated 19.12.1981
and explains the same as follous i=
®It is clarified that the orders
contained in Board's letter of 19,12,1981
aforement ioned constitute a special
dis pensation in favour of the eligible
wards of retired or decsased employeses
and their scops is to be confined only
to such of the. wards as are regular
employees, Thus, the casual labour and
the substitutes with or without temporary
status are excluded from their purview.®
With regard to this lgtter of the Railway Board,
the only observation made by the Division Bench
s '
is %Je do not find anything in the Railuay imstructions |
filed as Annexure R=1 to the counter affidavit of
the respondants'that any time limit has besn fixed
in this connection,® Neither any portion of the
instructions has besn extracted nor its: ingredients
or components have beeq analysed and discussed,
There is no discussion on the respbndénts’ plea
that the benefit of out of turn allotment vas not
available to casual labourers and substitutes uwith
or vithout temporary sﬁatus. The applicants had

raised ;ha plea of discrimination also in respect of

which the Bench has to say, ®de do not have the reléVaMt 
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details of those cases with 8 view to coming to any
definite conclusion on the plea of discrimination,®
The Bench simply granted relief to the applicants

by commanding the RailQay administration to regularise . :
the quarter in favour of the son with effect from |
22.9.1989, "the date from which he was made regular,"”
Since the language of the Railway instructions was

~ not available in the judgment of the Division Bench,

we obtained the paper book of the case and found

that on behalf of the applicant no letter or order
 of the Railuay Board had been filed. In paragraph C>

4.5 of the application it vas stated, %in terms of

Reilway Board letter No. £(G)66aR=1/11 dated 25.6.1966,
on retirement of a railuay sefvant, his quarter may
be allotted to his serving son provided the saiﬁ son
is eligible for railuay accommodation and had been
sharing accommodation with the retiring railuﬁy

. servant for at least 6 months before the date of
retirement." The pligibility was shoun in para&:%ph
4,10 thus, ®the applicant No.1 had at_tained t emporary
étaéusyand as soch in acCordapcajuithupera_2511:aad

paré 2312 of the Railway Establishment Manual he wes

entitled for allotmenﬁ of the railway quartsr.” In
paragraph 4,12 it ﬁas beer\S‘tated, "That in the |
meantime the -applicant No.1'uas~also screaqad and
regularised as regular railway servant in terms of-
respondent No.1's letter No, 220E/60/Eii C}ass-lv

dated 22.9.1989.,% Ffrom this averment it would appear

that the son becams a regular Railuéy servant only

wesofo 22.9.1989, Much prior to this date, the
b "55351“ﬂ;"‘ - ‘: father had retired from Railway service on 28.2. 1987.

. It was with reference to this date that the eligibility




of the son for Railuay accommodatlan’was requirsd

. to be seen, Unfortunately, the Bench did not diroct !

{tself to this question and granted relief only on
the ground that the Railuway instructions did not

prescribe any time. Even though the Railuay
instructions may not provide for time, it is apparent
that the cause of action in a case of this nature .
yould arise when the entitlement of the allotes

i.e.,0n the date of retirement/death,
\.ceasés)’ On 28,2,1987 the son was not eligible to

< et e e e s . S e e PR e, RSO 50 7 D A

reqularisation of the quarter in terms of Railway

Tt S

Board's order reproduced in Annexure R=-1. For the
reasons recorded herein, we, with great respect to

the learned Members of the Bench, sre unable to

R

subscribe to the view taken in this case.

12, In Ajay Praveen vs. Union of India & Anr,
(0.4. Mo, 2367/1991) decided on 17.1.1992, the
facts are these: The applicant joired the Railways }
as a cesual labourer on 4.5.15688., His father vas
already in the Feguler employment of the Railuay
administration and had been allotted a railuay
quarter, The applicant started sharing the said
quarter elong with his father v.e.fo 29,10,1988
with permission from the competent authority. The
applicant wuas screehed in January, 1989 for reguler
appointment. The applicant's father retired from: i:<iﬂ
service on 31.5.1990. The applicant made applicatiﬁn i
for out of turn allotment of the accommodation which

had been allotted to his father,on 26,7,1990, The

.application was rejected as the applicaﬁt uas not
in requler employment of the Railuays. The original -: [
application was contested by the Railpay administration |

L




on whose behalf reliance was Placed upon Railuay
Board's letter No. E(G) 85 GR 3.2 dated 29.¢. 1986,
The subject of this letter is regulerisation of |
allotment of railvay quarter in the name of eligible
dependent of the railuvay s grvant yho retires from

or dies while in service. Beloy this is a reference
to the Railuay Board's letter No. E(G)~7a QR 123
dated 19,12,1981 and thg clarificatibn is the same -
which Bas besn reproduced hereinabove while dealing
vith the case of Gurdeep Singh. There s reiteraClon
of the fact that casuél labourer or aubétitutas'uith
or without temporary status are excludad from the -
purview. The Division Bench relied upon paragraph - |
1501 of the Indian Railuay_ﬁatablishment Ranval and

on Board's circular No, E(G) 85 QR 1-9 dated 15,1;1990.
Paragraph 2 of the circular has been reproduced in -

the judgment and the same reads as follous -
o)
"When a Railyay employee who has been
allotted railway accommodation retires
from s ervice or digs while in service,
his/her son, daughter, wife, husband or
father may be allotted railyay accommod=
ation on out o urn basis provided tha
the said relation vas a railuay employee
eligible for railuay accommodation and
had been sharing accommodation with the
retiring or deceased railvay employee for
at least six months before the date of
" retirement or death and had not claimed
any HeR.A, during the period. The same
residence might be regularised in the
name of the eligible relation if he/she
was eligible for a residence of that type
or higher typé., In other cases, a
residence of the entitled type or type
next below is to be allotted," (emphasised),

After reproducing the above paragraph, the Division

Bench proceeds to state, "The circuler quoted -

o o above of January, 1990 is a complets answer to the

dbjection'tékén by the respondents,®? 'The,Digiaiqh,~ :£5

3
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Member, the facts were as follous =

-1 -

Bench did not proceed to examins the qu on of
eligibility whichuas also mentioned ln the circular,
The Division Bench‘has further observed, "A Railuay
servant who is 8 casual labourer and obtained quasi
permanent status by working for a number of years and
has also been screened becomes eligible for ellotmant/‘
regulerisation of quarter particularly in ths light

of the admission of the respondents in their letter
dt. 20.11.1990 (Anpexure AS). In this letter it is
stated that the applicant is a regular employse and

is working against permanent vacancy since 29, 1001988
and has not been paid HRA, It is also admitted in that
letter that the applicant has alr eady been screened

in January, 1989. In view of the above, if the

result of the screening has not been declared which
has taken place as early as in January, 1989, the -
applicant is not to be thrown out of consideratinn»Fdr
out of turn allotﬁgnt on the basis of the circular

of the Railway Boatd of'January, 1990 referred to
above." From this it would appear that the judgment
of the Division Bench is bassd on the admission
contained in Annexure A=5 that the applicant vas a
regular employee. If the applicant vas a regular ‘
employee there remained no dispute about his = . !
eligibility, Since this judgment is based on the
Railway administrétion's own admission according to
which the spplicant was ndt lacking in eligibility,

it is of no assistance for resolving the controvsrsy

involved in the pressnt bunch of casess

13, In Atmpa Ram & Anr, vs. Union of India & Dra.'
(0.A. No, 281/1990) decided on 24,5.1993 by a Single

L
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The son had been appointed as a casual labourer

on 4.2.1981 and had been living with his Pather who
was a reguler allottee of railway adbommodation,

Prom 2.5.1985 with permission of the competent

authority, The eon was not drawing house rent

allouance since then. The};ather retired from _g

Railuay service on 31.8.1989. In August, 1989 itself,

application was: made for regularisation of the

qdarter in Pavour of the son. Instead of regularisihg'é

the quarter in favour of the son, the Railuays 0 :
issued notice on 23,1,1990 for vacation of the

| quarter and payment of damages, It vas at thié
etage that the father and son filed original
application in this Tribunal, ﬁe'in the earlier
cases, in this case too the plea of the Railuway

administration was that the facility of regularisa-

e e o P hen e Shen 4

tion of railwey quarter in the name of the ward of

& e e

the retiring Reilway servant is confined only tﬁ)
regular employees and casuasl labourers and substitutes

with or without temporary status were excluded from

eligibility. In support of its plea, the Railuéy

\ administration had relied upon the Board's latter 3
! : : H
[reiterating the dated 3.2.1989/ Apart from the Board's letter, the . |
- earlier stand of , : i
.inegligibility in learned counsel for t he Railway administration cited
such cases, ' ‘ ;
o \, ' before the learned Single Member the decision of the ;

Tribunal in Kailash Chand vs., Union of India & Ors,
(0.A. No., 724/91) decided on 26.8,1991, Ths learned .

Y e e s gy s Saie o % 0

Single Member granted relief to the applicant by
relying upon another decision of ths Bench in Tilak
Raj & Anr. vs. Union of India & Ors. (0.A. No. 542/92)

dgcided on 20,5.1992, observing =

L

T e e e T T TR A

i3

e it i S R e A IR

i




B S e A BNt N
T i L e

"It was also mentionsd that p 25,11
of the Indian Railuay Establishment Manual
(IREM fPor short) provides that casual
labourers treated as temporary are entitled
to all the rights and privileges admissible
to temporary Railuway servants as laid doun
in Chapter-XXIII of the IREM. It was held
that "temporary status holders are entitled
to regularisation of quarter on the
retirement of father because they are
entitled to allotment of quarter in terms
of rule 25,11 of the Indian Railuay
Establishment Manual®,"”
In paragraph 4,8 of the Railuay administration's
reply it was stated, ®"the scope of the said orders
is confined to such of the wards of the retiring
Railway servants who are regular Railuay employees
-
and the casual labour and substitutes, with or
without temporary status, are excluded from the
purview of the said orders,.” The judgment of the
learned Single Member does not allude to this defences
Under the relevant Railway Board's letters noticed
hereinabove, mere acquisition of temporary status
is not sufficient to make a casual labour or
substitute eligible to claim regularisation, Hith
utmost respect to ths learned Single Member, wue
are unable to subscribe to the view taken in this

caseo.

14, Shri Totaram & Anr, vs. Union of India & Anr,

1993 (2) ATJ 544 was a case decided at the Bombay

~ Bench by a learned Single Heébet. The father was

a regular Railaay employse, While in service, his
son a-lso joined the Railuway administration on

1.2.1984 as casual labour/aubstituﬁa Bungalow Pson.
'He was géaatéd temporary status ue.so.fle 1.6.1984 and

was permitted to share accommodation with his fathed
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on foragoing house rent allowance. The applicgiion o
ua$ allowed by ﬁhe learned Single Member directing
the respondehts to regularise tﬁe quarter which stood
‘allotted in the name of the father weBePe 141041986,
the date next to the date of retirement of thef ather.
In granting relisf to.the applicants, the learned
Member relied upon paragraphs 2312, 2315, 2318 and - i.
Chaptsr XXIII of the Indian Railway Establishment - zm

manual., The learned Member has recorded his finding

-in paragraph 4 of the report thus =

n_..the net result of all these Q
provisions in the var ious paras in

Mapual is that the casual labour or

a substitute if continuously employed _ il
for four months or mors gets:the il
temporary status and gets all the
benafits which ars availabls to
temporary servants underl Chapter XXIII
including the benefit of the allotment
of the accommodation."” -

Apart from the provisions 6ontained in the Manuazl

the applicant had piaced reliance upon two dacisﬁeys

of the Neu Bombay Bench = (1) O.R. 271/86 decided on

26.11.1987, Vithalrad Arjun Kale & Apr, vs. Union of

India & Ors., and (2) O.A. 314/90 decided on 12.2.1992,

Mrs. Prema Paul & Anr. vs. Union of India & Ors, It

appsars from paragraphs 5 and 6 of the'raport that on

behalf of the Railuay administration reliancs was

placed upon Railway Board's circulams dated 11.12.1981,

11.4,1983 and 29,8,1986. On the basis of these

circulars, it was pressed that the benefit of

regularisation could be extended only to those who

were in regular service of the Railuays. The learned.

Single Memba-r did not proceed to examins theg contents

of these circulars and rejected the Railyay administr=-

ation's claim on the basis that the contention based

b
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on these circulars had already been réjected in
the earlier two decisions of the Bench against uhich

{ _ SLP wyas preferred but the same was rejected,

45. Tilak Raj & Anc, vs, Union of India & Ors. 1994(1)
AT) 195 was decided at the Principal Bench by a

Division Bench. In this case, the son got employment E

|
|
|
in the Railuay administration as a casual labourer
before the retirement of the fathser, The son was

granted temporary status before the retirement of
the father and was allowed to share accommodation
with his father forefeiting house rent allouancs.

On behalf of the applicant reliance was placsd on

paragraph 2511 and Chapter XXIII of the Indian Railuay
Establishment Manual, on Railway Board's circular

dated 15.1.1990 and the judgment of the Tribunal in

L TN T o SN 0 e e bR

D.A. No, 1015/87 dscided on 10.1.1992 filed by | ;
Mohan Singh, On behalf of the Railuay administration
reliance was placed on office memorandum dated 1503.1991
and the judgment of the Tribunal in Kailash Chand =
O0.R. No. 724/91 decided on 26.8,1991. The Division
Bench distinguished the judgment in Kailash Chand's

case on the basis that the son had been screensd but

result had not been declared yhile in Mohan Singh's casa

the son had not only besn screenad but the result |
had also been daclared at which he was successful,

This judgment proceeds on the basis that once temporary:
status is acquired, the casual labour bgcomes entitled -
to all the rights and privileges of a temporary Reailuay:
servant including the eligibility to get allotment of

Rajilyay accommodation,

)
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16, We may nou consider the decisions in whichy
contrary visu was expressed and the D.A.s ysre

rejected,

17, Kailash Chand vs. Union of India & Ors,, O.A.
"No. 724/91 was a case of similar mature dacidéd by .
a Division Bench on 26.8.1991. -?or claiming out o?' E_
turn allotment of accommodation, ths applicant had
relied upon Railway Board's circular dated 4.6,1983

and for nmegativing the applicant's claim, the
'raspondents had relied.upon Railway Board's circulars
dated 29.8.,1986 and 3.241989. The Bivision Bench O

took the view that a casual labour with temporary

status may be entitled to allotment of railway

accommodation but so far as out of turn allotment is

concernaed, the same is possible only if he is in

regular employment, For this, the‘Diyisidn Bench

LW TSR T

relied upon Railwyay Bard's circulars dated 29.8,1986

"~ and 3.2.1989.

@)

18, Relying upon the above Division Bench decision,

another Division Bench of the Tribunal dismissed a

similar claim raised in O0.A. No, 463/91 - Mehmood Ali

& Anr, vs, Union of India & Ors.'degided on 27.241992.
In negativing the claim of the applicant, apart from

relying upon the judgment in Kailash Chand's cass

%

a0 ' : (supra), the Division Bench relied also upon the

Board's circulars dated 29.8,1986, 3.2:1989 and
15.1.1990, As in Kailash Chanpd's casg, it was held

in this case alsc that a casual labour with temporary

| : R : .

. . status may be eligible for normal allotment but for
%‘ " " out of turn allotment he must acquire the status of
|

- a regular Railway employes. The Division Bench

e it T LS LT LTI TT LD




distinguished the judgment of the Tribunal in

Mohan Singh's case (supra). Subsequently, a reviev
application was filed in the above case on the ground
that subsequent to the decision of the Tribunal,
result of screening which the son had already
undergone had been published and the son had been
regularised w.s.fs 16+3.1992, On this basis,

modification was sought in the judgment as the son

had becoms entitled to be considered for regularisation

of quarter even on the basis of the existing
instructions, The}Division Bench entertained the
review application and taking note of the fact that
the son had become & regular employee, issued

directions to the follouing effect i=

"The applicant 2, Liaguat Ali had
appeared Por screening in Nov. 1991
but the result of screening was dec-
lared only later and he became a
regular employse under the respondents
as a result of this screening wee.fo
16.3.92 and has besn in a reqular pay
scale since 1.9.,1986,

The respondents should therefore
consider his case afresh in the light
of prevailing instructions and
facilities given to similarly situated
persons. The applicant may not be
evicted from quarter No. 146/2, Railuay
Colony, Minto Bridge, New Delhi till
the respondents have passed final
orders in the matter.”

The review order does not take a view contrary to the

one which had been expressed in the main judgment.

49, From a survey of the above decisions, it is
apparent that different Benches of the Tribunal

have hot taken uniform view on the claim of

regularisation preferred by casual labour who had

acquired temporary status but had not become a regular
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i employee of the Railway administration and uhd@&ad
~ L besn staying in Railuay accommodation ‘along with his |

T : father who was in regular employment of the Railuay

_ administration and was a valid allottee of Railway

accommodation. We may nou proceed to examine the

position reflected in the Indian Railway Establishment
.o s+ - 4. . HManual.and the orders issued by the Railway Board

from time to time. ' ' :

oy st

20, We will proceed on the basis of two assumptions =

" (1) the applicants have acquired temporary status in

" the Railuays, and (2) those Railyay employees who C)
" have acquired temporary status but have not bscome

regdlar are eligible to be considered for allotment

} R T dF Rajlway accommodation. In vieuiof these two

-assumptions, it is not necessary for us to refer to

S :%vﬂﬂ:\i " * *  the provisions of the Indian Railway Establishment

Nanual, for short the Manual and the circulars of the

Railyay Board relied upon by the applicants for
vt :i' o claiming that by virtue of the acquisition of temﬁ:kary 
é LfL%; e étatus, they are eligible to be considered for

allotment of Railway accommodation.

21. The basic rule of allotment of Railway accommo-

dation is contained in paragraph 1701 of Chapter XVII

 7??&;q'“;< - of the Manual which reads as follouws -

n1701. While residential quarters for
railyay servants pay be proyided by
Railwyays where copditions are such

£i y that private enterprise does not

| : ' adequately meet ths demand for .

| S T , housing the railway servants or yhere
| ) gsa for_s jal reas

to proyide guarters for certain railyay
railwa

Mo et - servants pnear %o their work, no ral way

sgrya as_a righ 0 d
L. e arters,” (emphasis supplxedg.
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This provision is a complete answer to the claim for
allotment of railuway quarter brought before 3 court
or tribunal, Courts and tribunals enforce rights |
and not concessions. The pirst and the last
emphas ised portionsclearly make out that a railuayug»
servant has no right to claim allotment of railway |
quarter, The primary purpose of allotting a
residential quarter to a railway employese is appa;eht
from the second emphasised portion. It is the
- O : | interest of the administration and not the interest
ofAthe’employee. Trains run day and night. Certain
employees uork.on sensitive posts. Their services
may be reguired at any hour of the day or night.
It is in the interest of the railwvay administration
that such employees reside near to the place of. wyork.
Proximity to the place of work serves not only the
AR interest of the railway administration but alsoc of
a the consumers of the railway services, namely, the -
public. In other words, in allotment of kailusy
quarters to appropriate persons, public interest £§
also involved. Public interest will be better ssrved.
if those working on sensitive posts stay near teo
their plaée of work, Who are such railuay servants
can better be appreciated by the railway adminigtratibn
than by courts or tribunals. It is, therefore, in
public interest that allotmqnt of railuay quarte?
should remain in the hands of<ths rajiluay authorities.

and it should not .be usurped by courts or tribunals,

22, The Railuay Board has issued a large number of
circulars on allotment of railway quarters. All

these circulars will have to be read in the backdrop
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of the basic lawu contained in paragraph 1701, >i%ése
are ,
circulars/in purtherence of what is provided in

paragraph 1701 and not in derogation thereof.

23, We may nou take up the circulars issued by the

Railway Board from time to time.

24, Paragraph 2,1 of circular No. £(G)57 LG S=1
dated 21.2.1958 reproduced in circular No. E(G) 92 .

QR 1-20 (MASTER CIRCULAR) dated 19.1.1993, reads as

[ 1)

follows

0ne of the benefits to which the . O
Railway employeses are entitled is
provision of residential accommodation,
on paymant of standard rent which is
at subsidised rates. As per extant

- policy, ssparate pools of allotment
are maintained for essential and
'non-essential staff., Actual classif-
‘jcation as per local condition has been
left to the discrstion of Zonal Railuay
Administrationsees.” '

Under this circular the railyay staff is divided

into two categories - {1) essential, and (2) non

- @ssantiale. The obviods reason for this classification

is to give priority in allotment to essential staff,

25. Paragraph 3.1 of circular No. E(G) 66 GR 1-21

dated 12,100 1966 rgads as folloys $¢-

agyt of turn allotment, whersvser

conceded, should be done strictly on
the basis of date of registration in
the out of turn registsr to be
maintained for the purpose. Placing
of -an employee in the out of turn
list, houweverl, is left to the discrsc
tion of the competent authority,

asgd rits ach casg,"

emphasis supplied). ,

. Upder this circular a register is required to be

~maintained in which the names are to be entered

of those persons who deserve allotment out of turf. -

S
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Wwhose names will be entered in this register {is

left to the discrgtion of the competent authority.
The discretion conferred upon the competent authority
is not an arbitrary one. The decision is to bs based
on the merits of each case. Once the name of a ‘
Railway employse has been entered in the out of turn

register, his turn for allotment will come strictly

bt T

on the basis of the date of registration in ths

] 4 register.

O 26, Paragraph 3,3 of circular No, E£(G)B5 QR 1=8
dated 5,6.1986 provides =

BHeart ailments, having the following
£ symptoms, should be included for ad=hoc
; allotment on medical grounds, The
concass ion should, houwsver, bes restricted .
to self ailment Only.o-ooooo

Existing 5% ressrvation of vacancies
in general pool for ad=hoc allotment on
medical grounds and physical handicap
would continue." (emphasis supplied).

b
i
s
i
2
|
|
3

@! from this provision, it would appear that certain
b ailments also qualify for out of turn allotment.
The use of the word 'concession' is, housver,
significant. It indicates that out of turn
allotment sven by a railuay employee suffering fton
serious ailment cannot be claimed as a matter of

right,

27, Paragraph 2 of circular No, E(G) 85 GR 3-2
dated 29.,8,1986 provides thus =

' ‘ : "It is clarified that the orders
! contained in Board's letter of 19.12.1981
! aforementionsd constitute a special
‘ . dispensation in favour of the eligible

b vards of retired or deceased employees
and their scope is to be confined only
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to such of the wards as arg regqular

gmployses, Ih he casyal labo
and the substitutaes yith or yithoyt

t ar atys a cludad
i rview,” (emphasis supplied).

This circular specifically excludes those casual

- labourers and substitutes who have not yet becoms

regular railyay employees.although they may have
acquired temporary statds,&un eligibility for
allotment of railway quartef out of turn. The

circular dated 29.8,1986 wis clarified through

- circular No. E(G) 86/URS=2 dated 3,2.1989 in which O

‘it was mentioned -

"The matter has been examined in

. consultation with the legal Adviser

- in the Ministry of Railyays., It is
clarified that orders contained in
the Ministry's letter of even number
dated 29/8/86 do not prevent Casual
Labour and substitutes with temporary
status from allotment of Railway
Quarters undsr normal rules in their

oun turn, Thgy oply exclyde them from

the puryiey of instructions rglating to
oyt of turp allotment gof guyartegr to : ()

regular employees who are eligible
wards of retired or decsased railuay
employees. These orders, therefores,
are not affected by the judgment of the
Supreme Court in W.P. Nos,.15862-15896
of 1984 referred to by you and may
continue to be folloued.® (emphasis
supplied), '

This circular emphasises the position that casual

‘labour and substitutes with temporary status are

not completely excluded from the eligibility to

allotment of railway quarter; what they are excluded -

from is out of turn allotment,

28, Paragraph 2 of circular No, E(G) 85 QR 1=9
dated 15.,1.1990 reads as follous $-




"Jhen a8 Railyay employee who has
been allotted Railuay accommodation
retires from service or dies while
in service, his/her son, daughter,
wife, husband or father pmay be
allotted railyay accommodation on
out-of=turn basis provided that the
said relation was a Railuay employes
eligible for Railway accommodation
and has been sharing accommodation
with the retiring or deceased Railway
employse for at least six months
before the date of retirement or

" death and had not claimed any HRA
during the period, The same residencs
might be regularised in the name of
the eligible relation if he/she was _ ‘
eligible for a residence of that type o
or higher type. In other cases, a
residence of the entitled tyms or
type next below is to be allotted."
(emphasised).

Paragraph 3 of the above circular contains certain
notes which indicate nature of the right, if any,
created in respect of allotment of Railway quarter,

Some of these notes besar reproduction. They. are =

#(ii) The gopcession of adhoc allotment
would not be available in the
case of a dependent who sSecures
- employment in the railuay after the
date. .of retirement of parent or
during the .psriod of re-employment,

(iii) xxx  xxx

(iv) The gopcession of adhoc allotment
to the eligible dependent would
not bs available in case of any
other dependent is already in
occupation of Government accommo=
dation.,"” (emphasised).

These notes emphasise the point that out of turn

allotment is a mere concession and not a right.

29, The above circulars bring out in ummistakable
terms the position that the railuay administration
maintains railwvay accommodationsfor the efficisnt
functioning of the railuways., It is for this purpose

that some employees may be given priority id

)




-have to be decided vis=-a2-vis the claims of others.

© the employees seekingout of turn allotment and the

- 24 - | .
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allotment and given an accommodation near towgheir |

place of work, In order to give effect to the policy
of efficiency, ellaborate procedure has been prescribed,
including maintenance of register for out of turn
allotment, Obviously, whenever an application would
come from a railway employse sesking out of turn
allotment, the register for out of turn allotment

will have to be consulted in order to find out whether
the applicant's name is entered tharein; If the name
is not there, the applic;tion may be rejected, ‘If

the application ic entertained, it will have to be o)
considered along with ‘applications of other claimants.

It cannot be considered in isolation.- Priority will

When an application is filed before a court of lay,

the court invariably will not haqut%e da%ails of all

merit of the claim of each individual, Divdxced from

the claim of others, the applicant before the cogj;

may have a good case for out of turn allotment, but

on cOmparlson with the claims of others, his claim may .
fade away. In such a situation the judicial order ;
will ceuse prejudice to the claimant with better merit.
The interest of railway administration may also
suffer when it isAunable to allot accommodation to an
employee hdlding sensitive assignment near to his
place of work because such accommodatipns have been
occupied by holders of judicial orders. The out df_
turn register will become redundant. In such a
situation the courts will, perhaps, be able tq do
justice only when they take in their hands the

entire process of allotment of quarters, including o
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out of turn allotment, and not merely the claim

of an individual., It alsoc needs to be pointsd out
that the language iof the last circular on uhich
heavy reliance is placed is not mandatory in
character. The am@hasised expressions clearly

exhibit its recommendatory or discretionary character.
In the '

- 30, / present bunch of cases, there is no averment

by any of the appliicants that his name is entered

in the out of turn register. The applications are
liable to be rejected on this short ground alons.

If the circulars of the Railyay Board have to be
enforced through judicial orders, the said circulars
will have to be enforced in entirity and relief |
cannot be granted on the basis of certain paragraphs
of one circular alone. In the cases decided by the

Tribunal in which directions were issued for regule-

- arisation, paragraph 1701 of the Manual was not

considered and it was also not considered whether
the circulars created an enforcable right or merely
provided a concession to certain categories of
railway employses. Relief was granted merely on
the ground that they were eligible to be allotted
railyay accommodation, UWhat yas required to be
considered even at that stage was whether the circulara
created a right or they merely gave a concession and
whether the provision contained in the circulars was
for the benefit of;tﬁe railyay administration, the
general public or the railuay employee. In our
opinion, for non-consideration of these important
aspects, the said dbcisions cannot be treated as

laying doun the lay correctly; the law was correctly

‘applied in ths cases in which relief for regularisation

was refused.

RIS Rty e
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| 3"\.31. Learned counsel for the applicants‘subﬁa§ted
‘::-'. that the insligibility prescribed in respect of '

R casual labour and substitutes by circular dated
29,8,1986 stood removed by circular dated 15.1.1990.

‘ %he learned counsel pointed out that the latter circular;
specifically states that it is in supersession of
previous instructions. It is submitted by the learned

counsel that the circular dated 15.1.1990 does not ‘
cdntain_any cléuse excluding casual labour and
substitutes from eligibility to allotment of accommod-

ation; Paragraph 2_0? the circular dated 15.1.1990 é

has been reproduced hereinabove. This paragraph or

excluding casual labour and substitutes with or uithout {
temporary status from eligibllity to allotment of ;
‘accommodation, Houwsver, we find that by this omission ,é
the railuay administration never intended to make I
substitutes and rasual labour eligible for allotment

" " as the position was clarified almost immediately

|
\
|
|
|
i
|
|
|
\
|
. y " _ any other paragraph does not contain any statement
|
|
\
\

thereafter through letter dated 15.3.1991. The contents

} . .. of this letter havs been reproduced in the referring
%' , .k An , order made in O.A. No, 2684/93. The clarifications i
i are in respect of the points raised, The first point

raised and the clarification are as follows i~

L o o Y int Raised Clarjificat
: - R . Whether casual labour/ Reply is in
i C ' substitutes with or affirmative”

without temporary status
ST T are still not entitled
TR L"f_ - to such benefits?
The submission'of the learned counsel for the

‘applicants, however, was that it is merely a

. ?;7;1fatt clarificatory order and cannot be equated with a |

..c;rcular issued bytthe Railyay Board, The Railuay




from eligibility.

Board has again issued circular No, E(G) 92 QR 1-20
(Master Circuler) dated 19,1,1993 and in this circulos

also substitutes and casual labour have been sxcluded

to consolidate all the circulars in one single master
circular as would be apparent from the opening

paragraph yhich reads thus &=

At present instructions/orders
regarding allotment of quarters and/
or retention thereof, in the event of
transfer from one station to anothsr
are contained in a number of lestters
issued by this Ministry from time to
time, It has been decided to consol=
idate all of them in ons single
Master circular, for the purpose of
facility and conveniencs.”

In paragraph 4 of this circular the following

provision is contained -

Per i

"Requests from eligible depsndents/
specified relations of retired rajiluay
employees and of deceased Railyay
empldyses who are appointed on compa=
ssionate ground may be considersd by
the competent authority only in cases
vheres the compassionate appointments
have besn made within the prescribed
period of 12 months, In case, the
compassionate appointes had remained
in occupation of the Raiiuay accommo-
dation unauthorisedly bsyond the
permitted périod, that in itself would
not confer any right in favour of the
compassionate appointee in the matter of
regularisation of Railway accommodation
in his/her name, Further the Railuay
Administration should also initiate
eviction proceedings scon after the
prescribed period for retention of
accommodation is over, The specieal
dispensation allowed in favour of the
eligible waids of retired/deceased

employees and their scope is to be confined
only to such of the wards as are regular

employees. .71 he ca a
N subst f :

This circular vas issusd in order

T




Lt

- - the learned counsel for the applicants is accepted

32+ e have already held hereinabove that the

_cirﬁulars relied upon by.the_appiicants do not créaté

" of. the position obtaining at the time of the retirement ||§
-.of their father. It is onlyfVésted rights whichare :

;Lfrequired to be enforced with reference to the date on
on bshalf of the applicants that allotment of

. already discussed with the finding that it is not a

right; it is also not a condition of service.

33, Under the circulars out of turn allotees

precedence over others who have been waiting for

allotmént for a long time, if is necessary that their

ﬁhe 8 cope of thé circulars,

-28 - L .

At the foot of paragraph 4, reference is made %o

‘various earlier circulars including circulars dated

1541,1990 and 15,3,1991, All the applications included .

in the present bunch were filed after the issue of

this cdrcular, Out of the five apblications included

in the bunch qnly one was filed in the year 1993 and

its date of filing is 22.12.1993. Accordingly, all
these cases will have to be de#ided on the basis of -.

the circuler dated 19,1.1993 even if the argument of

that the circular dated 15.1.1990 created a gap, C)

any right., Accordingly, the applicants cannot claim

L

that their cases have to be determined on the basis'l

which they were acquired, Of course, it yas submggted

accommodation is a condition of service and is,

therefore, a statutory right. This question we have

constitute a distinct class. Since they may take

'claims are cons idered gtrictly’in accordance with

fhe~circulars and not in @ manner which enlargss

¥




3. In certain applications filed on beghalf of the
s substitutes it was submitted that the substitutes A
e stood on a different footing than the casual labour,
The circulars referred to hereinabove do not make any
distinction between the substitutes and the casual
labour so far as the eligibility for consideration
for allotment is concerned. Our attention was invited
to paragraph 2315 of Chapter XXIII of the Manual yhich

defines the term "substitute®™., Because of the view

taken by us, it is not‘necessary to make comments on

the definition.

35. Our attention was invited also to paragraphs 2318
and 2511 vhich were relied upon for submitting that
the rights of substitutes énd casual labour who havg
acquired temporary status are identical with the
rights and privileges of*témporary railway employees,
and one of the rights of the temporary railuay
employees is eligibility for. allotment of railyay
accommodation and, therefore, the applicants cannot
be denied regularisation of railyay accommodation

in their occupation, We have proceedsd on thse
assumpt ion that the applicants have acquired temporary

status and are eligible for allotment of railyay

quarter and, therefore, detailed examination of thésé
two paragraphs is not required. The rights and
privileges referred to in paragraphs 2318 and 2511
are of genaral-nature and they are subject to the
épecific proviaion§ made in respect of a particular_

item. In the case on hand, we are concerned yith the

b ‘ question of out of turn allotment of railuay

accommodation, On this aspect, the railway adminis=-

tration has issued specific directions, instructions
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and circulars, These specific instructiongitﬁli

““prevail over the general rightz conferred under the

tud paragraphs relied'upoh by fhe applicants,

36, In our opinion, the questions referred to the

Full Bench require re-casting. The questions to be

ansyered by the Full Bench shouid read as follouws s

(1) uWhether allotment of a railyay quarter dan be

claimed as a matter of right?

(2) uhether ward of retired or retiring railuay
emploYea who ués living in railway quarter O
“Valong with the;retiring or-retired railﬁay
sgrvant with tHe permission of ihe réiluay°
administrafion‘ﬁoregoing hoUse'rent‘allduance

has a right to claim regularisation of guarter

in his name?

(3) uhether casual labour and substitutes with
or without temporary status and who have q:}
become regqular railyay emplbyees are eligible

to be considered for out of turn allotment on

the basis of the circulars of the Railyay

Board. | | o SR

L 37, Our answer to all the three questions is in the

negat ive, )

38, Ffrom the referring orders, it appearg that the =~

Full Bench was not requifad to express its opinion

on the formulated question alons bdt uéé raquired:to’

finally dispose of the original applications as the

y

S
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fate of these applications depended entirely on the
answer to the questions, Accordingly, it is not
necessary to direct listing of these original |

applications again before the Division or Singls -

Benches. The applications can be disposed of finally

by this Full Bench,

29, In view of the above, all the original
applications are dismissed but without any order

as to costs., Interim order, if any operating in

any case, shall stand discharged,
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