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CENTRAL fcmiNISTRATIVE TRIBUNAL
PRIirCipAL BENCH ,

OA No. 1197/94

N«w Dilhi this ths 2nd day ofJune, 1995,

Hon'bl# Shri N.V. Krishnan, yio# Chairman(A)

Hon'bl® Dr. A, Vedavalli, M8mb«r(j)
4..^

Shri Baljit Sin§h
S/o Ram Chandar
R/o Housa No,08 Uillaga Kamrudin Nafar,
Naniloi^Oelhic .,,Applicant

By Advocate Shri D.N, Uohra,

Vs

Union of India
Through Sacratary
Cabinat Sacretariat
Gowt, of India
South Block, Naw Delhi ,,,R asponcant
By rtdvocate Shri M*K, Gupta,

ORDER

Hon'ble Shri N.y. Krishnan. Viea Chairman(Al

The sarvioas of the applicant uera terminated forthwith

by the order dated 26,5,94 of the Joint Secretary, PRS in the

Cabinet Secretariat, Government of India,under the proviso

to sub rule (1 ) (b) of Rule 5 of the Central Civil Services

(Temporary Services) Rules, I965,^after ordering payment of

oneraonth's pay. Aggrieved by this order the applicant has

filed this OA,

2, The applicant was appointed as Senior Field Assistant

on 19,10.89 on probation for a period of three years. The

period of probation was extended by one year up to 18.10,93,

by anorder issued on 16,11,93,

3. The applicant was given a memo dated 24,4,94 which

communicated to him the following adverse remarks in the

annual confidential report for the period 1,4,93 to 31,3,94:

"The official is not punctual in his work and remains
absent for a long period. He is not a willing worker
t o o"
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This was received by him on 26»5,94 alon§ with
i

the impufned order dated 26.5,94 terminating his services.

4, He assails the impugned order in the following

two important grounds;

i) The applicant has completed the maximum
period of his probation under the Rules, He
should, therefore, be treated as a confirmed

employee. He cannot be treated as a temporary
employee to terminate his services under Rule 5
of the CCS (Temporary Services) Rules, 1965,

ii) The order is a camouflage for an order of
dismissal for misconduct,without holding an

enquiry,

5, The respondent has filed a reply resisting

these claims. It is stated that the applicant was

appointed as Senior Field Assistant CRF in a temporary

capacity from 10,10,89 and was put on probation for

three years under Rule 140 of the Research and Analysis

Uing (Recruitment Cadre and Service) Rules, 1975 - Rules

for short. He completed his three years of probation on

18,10,92. His case for clearance of pcobation was taken

up in October, 1993, On the basis of his performance, th

DPC recommended extension of his prbbation period by one

yea^ as permitted by the Rules. AccordinSlyf the period
of probation was extended by one year by the Annexu fe R-1

order issued on 16,11,93 indicating that the probation was

extended upto 18,10,93,

e

6, It is further stated that the applicant was absenting

himself from duty by taking leave at frequent intervals, In

addition, he used to proceed on frequent casual leave. Further,

he absented himself unauthorisedly from 1.2.94, He did not

send any information about his absence. Communications sent

to him were returned by the postal authoritices undelivsrBd

I-
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uith the remarks 'Not available during frequent visix^'

and 'Refused, feturned to sender.' Subsequently, he

submitted medical certificates for the absence of 1.2.94

to 29.4,94 from the Medical Officer Incharge, Municipal

Corporation Dispensary which stated that he was suffering

from Daundice, Adverse remarks were also communicsteri to

him for the year 1993-94. In the performance report of

the applicant, the initiating officer remarked that the

applicant was not fit fcr job requirements and he be

discharged. The Director CRF also remarked 'Not recoromendec

for retention in service'^after expressing agreement with

the initiating officer. He was not declared to have

successfully completed his probation and was ndt confirmed

in his post. He was deemed to be a temporary official.

Keeping his overall performance in view* his services were

terminated under the CCS (Temporary Services) Rules, 1965.

7. Uhon the case came up for final hearing the main

issue pressed for consideration was that, in terms of the

judgement of the Constitution Bench of the Supreme Court

in State of Punjab vs. Dharam Singh (AIR 1968 SC 121O),

the applicant should be deemed to have been confirmed on

the expiry of the extended period of probation^which could

not be further extended. It was contended that, in a

situation where the service rules provide for a maximum

period of probation, the Supreme Court has laid down that,

if, on or before the expiry of such probation period, the

employee is nPt discharged, he cannot be treated to be a

probationer thereafter and that he should be deemed to

have been confirmed in servicemen the expiry of the period

of probation. On the contrary, the learned counsel for

the respondents submitted that the Supreme Court has not

laid down such a rule of automatic confirmation in Dharam

Singh's 0886^88 found by another Bench of this Tribunal in
"f i
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Smt. Nandita Bakshi vs. Union of India & Others -» 64-4S^/

93 disposed of on 2,9,94. He has produced a copy of that

©riier;-

< 8. At this staf0 ue may have a look at the relevant

provisions of the Rules, They are reproduced belou:

"Rule 140, PROBATION; (l} Every direct recruit

to a grade in any Seruice/Cadr® of the Research

and Analysis Uing shall initially be appointed

on probation, the period of probation being 3

years from the date of appointment,

(2) Every person other than a direct recruit
shall^uhen first appointed to a grade in any
Service/Cadre of the Research and Analysis Uing,

^ be on ® trial for a period of one year from the
date of such appointment,

(3) The period of probation or trial specified
in sub rules (1) and (2) may, if the Head of the

Organisation or the Appointing Authority deems

' fit, be extended oT curtailed in any ease, but

the total period of extension of the period of

probation or trial shall not^ save where it is

necessary by reason of any departmental or legal

proceedings pending against the officer, exceed

one year,

%
(4) During the period of probation or trial, an
officer may be required to undergo such training

and to pass such tests as the Controlling Authority

may from time to time prescribe.

Rule 142, DISCHARGE OF A PROBATIONER;

A probationer shall be liable to be

discharged from service at any time without notice

if:

i) he fails to bbey any order which he may receive
from the Appointing Authority or such other authority
as is empowered to issue such orde^rs to him, or if

in the opinion of the Appointing Authority, he has

wilfully neglected his probationary studies or

duties or is guilty of conduct unbecoming of an
officer of the Service/Cadre to which he has been

appointed!

I-
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ii) he fails to pass such examination or
examinations as may be prescribed from time to
time;

iii) the Appointing Authority is satisfied that
h® uas not eligible for recruitment to the Service/
Cadre concerned br

iv) he is found lacking in qualities of mind and
character needed for the Service/Cadre to uhich
he has been appointed:-

Prouided that where a probationer has a lien on
any post under the Central Government or any State

Government, he shall on such discharge be reverted
to Such post.

Rule 143. REVERSION OF AN OFFICER ^ TRIAL
A person on trial in any grade who is

not considered suitable for continuance in that
grade during or at the end of the period of trial
as prescribed in sub rule (2) or the extended

period, if any, under sub rule (3) of the rule
140 shall be reverted to the grade in which he
holds a lien or in which he was regularly
officiating at the time of his appointment on trial.

Rule 144. CONFIRWATlON

Uhere a probationer has completed his
period of probation to the satisfaction of the
Head of the Organisation or the Appointing Authority
as the case may be, he shall, subject to the other
provisions of these rules, be confirmed at the end
of the probation in the grade to which he was
appointed on probation.

1^5. SALARY DURING PERIOD OF PRPBAT inKi-

During the first, second and third year
of probation, a probationer shall receive pay at the
lowest, the second and the third stage respectively
of the scale applicable to the post or grade to
which he is appointed on probation.
(2) No further increment shall be admissible to
him until he is deilared to have successfully
completed his probation by the Appointing Authority,"
It IS clear that the maximum period pf probation can

only 4 years which cannot be extended further except if
If
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proceedings. Aprobationer oan be discharted at any time.
^ norder of confirmation ia specifically required to be

P-sad.

of the normal period of probation of thr^
H uuation Of three years, unless

is

PPt.sractorli,. Persons otPer tHen Pirect recruits . „nicn
can „,een only promstees - «>xl>wc«8«c are kept .p„ t^iai'

Jne year which too can be extended only by 'one year'.
If not found suitable after trial thorriai, they can be reverted.
It is significant to nfits thaf fenote that they are not required to
be confirmed and there is no rpstr ;r.f ,•ifa no restriction regarding draual
of increments,

9. Bsfora considering the contentions of the parties
on the above issue it i q f„ k„ lto be observed that the resoondsnts
heve stated in their reply that the eonMcanr

. applicant was aopointedme temporary capacity- from 10.10.89. This is not
tly correct. No dcubt, the order No.260 Pers-13/ao

•^Pted 6.11.89 (Page 8) shc.s his appointment in a .temporary
cepacrty. on the conditions mentioned in the memo dated
29.9.89, phich is nbt produced, it is forther stated that
•^P "111 be -on trial- for 3years. if there had heen
nothing else to it. one could have held that he uessppslrlps
only in a temporary capacity aibeit the Rules. That is not
the case. The subsepuent office order dated 10.11.93 (Page
18) P=Nes it Clear that ha ues appointed on probation for 3
yearn under Rule „o(1) end that the period of probation
"as extended by one year under Rule 140(3). Hence, ue
ate Of the vieu that he pas appointed only as a probationer.
Tbe expressions -temporary capacity, and -pn triai- „ouid
He- been appropriate,if eperson uas being appointed on
promotion.

^0. The question is uhathPr ip „
"Her is passed, either

ischargrng a probationer or confirmino hi.
i-onrirming him, on or before the
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expiry of the naximum period upto which alone "-ife could

/

be kept on probation, he should be deemed to have been

confirmed or^uhether he can be treated to be on temporary

service. The main contention of the learned counsel for

the applicant is that ue should not rely on the judgement

of this Tribunal in Nandiia Bakshi's case. He submits

that the Interpret^ion placed by that Bench on the

deiision of the Supreme Court in Dhararo Singh's case, is

unwarranted. For, this same decision has already been

interpreted in various other dscisicns of the Supreme

Court to mean that confirmation at the end of the probation

period should necessarily be implied. In other words, ^e

should not attempt to interpret the decision of the Supreme

Court in Dharam Singh's case independently^ because it
already stands interpreted by other decisions of the

Supreme Court,

^ • It is needless to say that one has tn see from

every judgement of the Supreme Court what principle of law

has been laid down therein, which alone is bindfrig on other

courts under Article 141 of the Constitution (IT vs. «/s

San Engineering Uorks (P) Ltd. AIR 1993 SC.43 refers) and

for this purpose ue cannot merely pick one word or sentence.

The judgement has to be understood in the context in which

it was delivered. Therefore, ue find it necessary to first

cull out those principles from the judgement in Dharam

Singh's case and then test whether ue have culled out tfhose

principles correctly^ by reference to the subsequent judgements

which have relied upon Dharam Singh's case.

12, Dharam Singh, the respondent in State of Punjab vs.

Dharam Singh (AIR 1968 SC 1210) was governed by the Punjab

Education Service (Provineialised Cadre) Class III Rules,
1961. These rules regulate the conditions of service of

teaching staff taken over by the State Government from the

u
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^ losal iuthoritias and are deemed to have come-~Mto force

from 1,10.57, The relevant provisions of rule-fi read

as follous;

*6 (1) Members of the Service, officiating or to
be promoted against permanent posts, shall be on
probation in the first instsncs for one year,

(2) Officiating service shall be reckoned as
period spent on probation, but no member who has

officiated in any appointment for one year shall
be entitled to be confirmed unless he is appointed
against a permanent vacancy«

(3) On the completion of the period of probation
the authority competent to make appointment may
confirm the member in his appointment or if his
uork or conduct during the period of probation has
been in his opinion unsatisfactory^he may dispense
uith his services or may extend his period of
probation by such period as he may de« fit or
revert him to his former post 1f he was promoted
from some lower post;

Provided that the total period of probation
including extensions, if any, shall not exceed
three years."

Dharam Singh was on probation for one year from

1,10,57. The maximum permissible period of probation

expired on 1,10,60, He continued to hold his post after

1.10,60^but formal order confirming him was not passed.
He and another parson,D«sraj, similarly situated^ ware
allowed to continue. The services of Dharam Singh and

Oesraj were terminated on 10.2.63 and 4,4.63, The order

in his case stated that the services "are hereby terminated
in accordance with the terms of his amplDyment. The order

shall take effect after on® month from the date it is

served on him",

13. Dharam Singh and another sucessfully challenged
this order in the Punjab High Court (AIR 1966 (Punjab)
468). An anpeal was filed by the State of Punjab. It is
in this background that the abeve issue- was considered by
the Supreme Court, The Court referred to the view



eonsistsntly taken ^in the follouing terms^ as to the effect

of non-confirmstion:

"The reason f®r this conclusion is that where^on the

completion of the specified period of probation^the
employee is allowed to continue in the post without

an order of confirmation)the only possible view to

take in the absence of anything to the contrary in
the original order of appointment or promotion or

the service rules, is that trie initial period of

prob^ion has been extended by necessary implication,
In all these cases, the conditions of service of the

employee permitted extension of the probationary

period for an indefinite time and there was no service

rule forbidding its extension beyond a certain maximum

period."(emphasis given)

14, Deating with the ease on hand, the Supreme Court

laid down the law in para-5 as follows?

"In the present case, Rule 6 (3) forbios extension

of the period of probation bfyond three years. Uhep®,

as in the present case, the service rules fix a certain

period of time beyond which the probationary period

cannot be extended, and an employee appointed or

promoted to__a po^ fin probation is allowed to continue
in that post after completion of the maximum period

of^ probat^n ^tho^ an express order ^of coni irmoti n,
he cannot be deemed to continue in that post as a

probationer by implication. The reason is that such

an implication is negatived by the service rule

forbidding extension of the probationary period beyond

the maximum period fixeo by it. Ijn such a case, it is

permicsible to draw the inference that the employee

allowed to caistinue in the post on completion of the

maximum period of probation has been confirmed in th#

post by implication."(emphasis given)

15, The contrast in the language used in psra»3 and pera-5

of the judgement (extracted above) cannot be missed. In a case

where the rules providef for extension of the period of

probation but do not set a maximum limit of probation, the
a

Court held that the only possible view that can be taken

4
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is that the probation has been extended by necessary implication.
w.. other

In other words, all/ possibilities are ruled out, Thet is not

^ the language of psra-5. The only definite principle laid in
%

pare-5 is that the employee cannot be treated as a probationer

after the expiry fif the maximum period^upto which alone the

probation could be continued under the rules. The second principle

laid down is that if the employee is allowed to continue after

the expiry of such maximum period of probation^ it is "permissible "

to dray an inference that he was confirmed. The Court does not

either hold that such an inference has necessarily to be drawn

or that it follows by necessary implication. Indeed, if that

was the view taken, the Court woulc^ obviously^ have used a

different language and would have declared in unambiguous

terms that the only poesible view to take and which should be
k M

taken by necessary implication is that the employe# stsnris

confirmed in that post. Further, if that was the intention^
the judgement uoulr; have ended with pars-5 giving sueh a

y^foH'ousd by t he furt her decidr-^tion
declaration /given in pare—9 that 0haram Singh and another

respondent had a right to continue on their post^and the

termination of their services yas a punishment. Instead, 4

' more pargs were added,

16. In the subsequent paragraphs^the Court considered

What inference should be drawn. This itself shelve chat no

principle has been laid down that any particular conclusion

has to be drawn by necessary implication. After refeiring

tc the provisions of sub rule (3) of rule 6, it was noted that

no oroer in terms of that sub rule had been passed. The

following question was then posed for considerations

ence of any formal ord^er, the question is
implication froTTh77'cov#d'Ts*'cts

of these cases, the autfiority shoul® be presumed to
have passed some order under Rule 6 (3) in respect of
the respunoents, and if so, uihat order should be presumed
to have been passed". \emphasis given)
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^ 17, Th« answers to this question are then setStjt in paras
7 to 9 of the judgement.

18. In para 7, it was noted that an order of reversion

^oulci not be passed because they were not promoted from
lower posts. Hence, this alternative is rule^out.

19. In para 8, it was held that .as the rules provided for

an extension in th® period of probation such that the total

probation period shall not, however, exceed three years, an

extension in probation has to be presumed^even when an order

to that effect was not passed^when the initial period ended
on 1.10,58, But there cannot be any such presumption in respect

^ of the continuance after 1.10.60 because, the Rules lay down

that the maximum period of probation including extension is

only 3 years.

20. The answer is finally given in pare-9. The first part

of that para sets out the reasons which weighed with the Court

in giving its answer to the question posed in para-6 of the

judgement. Those reasons are as follousj

'•Immediately upon completion sif the extended period

^ of probation on October 1, 1960, the appointing authority
could dispense with the services of the respondents if

their work or conduct during the period of probation

was in the opinion of the authority unsatisfrctory.

Instead of dispensing with their services on completion

of the extended period of probation, the authority

continued them in their posts until sometime in 1963,

and allowed them to draw annual increments of salary

includini the increment which fell du® on October,1, 1962,

The rules did not require them to pass any test or to

fulfil any other condition before confirmation. There

was no compilling reason for dispensing with their

services and reemploying them as temporary employees

on October 1, 1960, and the High Court rightly refused

to draw the inference that they were so discharged "from
services and re-employed. In these circumstsncps, the

High Court rightly held that the respondents must be

deemed to have been confirmed in their posts". / . .
J1 temphasis giv
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Thereafter, the Court held as follouss \ y

♦•Though the appointing authority did not pass
forrosl orders of confirmation in writing, it should

passed orders of confirmation

K. b7'°i7''^r(^ng"them to ccntinue in their posts after
October 1, 1960, After such confirmations the authority
had no power to dispense with their service ondefr
rule 6 (3) on the ground that their work or conduct
during the period of probation was unsatisfactory®
It follows that on the dates of the impugned orders,
the respondents had the right to hold their posts.
The impugned orders deprived thfm of this right and
amounted to removal frnra service by way of punishment,"

(emphasis giaen#

22. Thus the Supreme Court took pains to ascertain from

^ the provisions of the Rules and the surrounding circumstances^
including the acts of omission and commission of Gowt, what

order should be "presumed" to have been passed,

23, It is thus clear from a careful reading of the judgement

in Dharam Singh's case that the Supreme Court did not lay down

any law that confirmation has necessarily to be presumed, as

contended by the learned counsel for the applicant. In our

view, the following principles of law emerge from the judgement

^ in that case. 'They will a^ply where the Rules prescribe,, a
maximum limit for probation and the probationer is allowed to

continue after the expiry of such maximum period, without any

orders

"i) The employee ceasesS to be a probationer on the

ex piry of such period and if he is allowed to continue

thereafter_jhe cannot be treated as a probationer,
ii) Neverthless, "immediately upon the completion" of

the maximum period of probation^the competent authority
can dispense with the services of the employee, "if

his work or conduct during the period of probation was,

in the opinion of the authority^unsatisfactory", Hou
soon after the end of probation auch an order has to

be passed will depend on thei facts of each cssa,

iii) If no order is passed upon the completion of

probation, "it is permissible to draw the inference

that the employee, allowed to continue in the post on

completion of the waximum period of probation, has been

confirmed in the post by implication''^, but no-t mandatory"

VL,
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iy) No order of/ c nfirmation shall be presumed to
hauB been passed by necessary implicc tion.

y) In every such case^ it has to be examined by
reference to the rules and the surrounding circumstance

including the acts of omission and commission of Gout,
to determine uhat order should be deemed to have been

passed''»

In the circuftstancss, ue'ars in respectf ul agreement
^imilar

with the' conclusions drawn by the Principal Bench of the

Tribunal in OA 482/1993 Smt, Nandita Bakshi vs» Union of

India & Others from the decision of the Supreme Court in

Dharam Singh's case, as set out in para 20 of that judgement,

24, The learned counsel, however, submits that this is

not the manner in which this judgement of the Supreme Court

has been interpreted in subsequent decision^ of that Court.

He, theiefoiB, contends that wo cannot come to any such

conclusion nor could such a decision be rendered in Nandita

Bakshi's case (supra),

25» In this connection, he has drawn our attention to

the follouino decisions of the Supreme Court.^ whorein^j it is
claimedCourt has "interpreted" the decision in

Uharam Singh's case for application in that case?

(a) Paramj it Singh vs. Ram Rakha & others, 1979(2 )
SL3 88,SC, , ^ i

(b) Om Prakash Flaurya vs. U,P. Coooerative Society,
Sugar raetoty, 1986(1 ) LL3 145, SC.

(c) fl.K. Agarual vs. Gurgaon Gramin Bank, AIR 1988
SC,286.

It has only to be mentioned that the decisions at (a)
and (b) above, along with certain others, were also considered

by the Tribunal in Nandita Bakshi's case, as these were relied

upon f r r the theory of automatic confirmation.

26. Ue have seen all these decisions. It is true that

xn all these cases reliance has been placed on Dharam Singh's

case to hole that the employee stood confirmed by implication.

But It cannot be said that^in any of these cases^the Apex
Court 'interpreted' the decision of the C nstitution Bench in

—- -
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Dhsram Singh's case. This is because no dispute uas Mi^ed

about the nature of the law laid down in that judgement and

therefore, there uas no occasion to 'interpret' that judgetnent,

ik the circumstances, the Supreme Court has given an oversimplified

version of the conclusion reached in Dharam Singh's case, without

intending to interpret it in that manner. On the basis of the

facts in each case, the Court felt justified to apply the

ratio of that judgement to hold that the employee stood confirmed.

Ue are, therefore, unable to hold either that Dharam Singh's

judgement has been "interpreted" in any later judgement of the

Apex Court or that the interpretal^ion is that automatic confirmaticn

is the law laid down in that judgement.

27, The learned co,unsel for the applicant also referrec to

the judgement of the Orissa High Court in Bhabani Prssad Dash

vs. Arbitrator-cum-Director Textiles & Others (LLR—1994, 605)

for the same purpose. Ue notice that the Counsel for the applicant

cited Dharam Singh's case to contend that there was implied

confirmation. Uithout any discussion, this uiey was accepted

by the Court. Therefore, there is no interpretation in this

judgement also,

28, Shamsher's case was referred to. It is being discussed

later. The learned counsel for the applicant did not furnish a

copy of the judgement in 1988(1) LLO 379 SC. Hence we have not

considered that decision.

29. To complete the discussion we take up the authcrjtxes

cited by the respondents,

30. The learned counsel for the respondents reJies on the
decision of the Supreme Court in Shamsher Singh vs. State of
Punjab &others, 1974(2) SIR 701 decided by a Bench of seven
Honourable Oudges. Ue have seen that judgement. It is
distinguishable both on facts and law from Dharam Singh's case.
In that case, befora the completion of the three years of probation
tha High Court found prima facie, that the uork and conduct of the
petitioner uas not satisfactory. Tharefora, notice use given to
him on 4.10.98 to .how cause uhy his s.rvic. thouid^noUu'! •J oioo

,
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noticed that Rule 9 of the Punjab Civil Services^^^XP^ishraent
and Appeal) Rules, 1952 provided that, where it was proposed

to terminate the employment of a probationer for any specific

Wault or on account of unsatisfactory record or unfavourable
reports implying unsuitability for service, the probationer

shall be apprised of the grounds for such proposal and given

an opportunity to show cause before orders are passed. It

was held that by the issue of a notice to show cause, the

period of probation got extended till the enquiry under Rule

9 came to an end. Further, rule 7 of the Punjab Civil Services

Judicial Bench Rules, 1951 states that every subordinate Judge

shall be appointed on probation for two years which may be

extended such that the total period does not exceed three

years. There is an explanation to Rule 7 (1 ) that the period

of probation shall be deemed to have been extended if a

subordinate Judge is not confirmed on the expiry of his probation

period. Interpreting these two rules^the Court held in para
62 of the judgement as follows;

*Any confirmation by implication is negatived in the
present case because^before the corapletion of three
years^the High Court found^prima facie^that the work
as well as the conduct of the appellant was unsatisfactory
and a notice was given to the appellant on October 4,
1968 to show cause as to why his services should not
be terminated. Furthermore, Rule 9 shows that the
employment of a probationer can be proposed to be
terminated whether during or at the end of the period
of probation. This indicates that where the notice
is given at the end of the probation^the period of
probation gets extended till the inquiry proceedfings
commenced by the notice under Rule 9 come to an end.
In this background^the explanation to Rule 7(l} shows
that the period of probation shall be deemed to have
been ex tended^impliedly^if e subordinate Judge is not
confirmed on the expiry fif his period of probation.
This implied extension where a Subordinate Judge is
not ccnfirmed on the expiry of the period of probpt-'-n
is not found in Dharam Singh's (21) case (supra). This
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explanation in the present case does not llreSn
that the itnplied extension of the probationary period
is only betueen two and three years. The explanation
on the contrary means that the provision regarding
the maximum period of probation for three years is
directory and not mandatory unlike in Dharam Singh's
case (21) (supra) and that a piobationar is not^in
fact.confirmed till an order of c-nfirmation is made".
Therefore, it is clear that the ra.tio of that judge

ment will be of no help to the respondents in the present case.

31. That is also true of the other decision relied upon

by the learned counsel for the respondents viz. the Municipal

Corporation Raipur Vs. Ashok Kumar Mishra 1991 (3) SCC 325.
The Municipal Corporation had made applicable to the officers

of the Corporation the Fundamental Rules, Civil Services

Reguleticns, Govt. Servants Conduct Rules and the General

Book Circular of the Government of Madhya Pradesh, as amenced

from time to time. Rule-8 of the Madhya Pradesh Government

General Conditions of Service Rules, 1961 was, therefore, found

to be applicable. That rule^to the extent relevant^is reproduced
balowS

*8. Probations- (1) A person appointed to a
service or post by direct recruitment shall ordinarily

be placed on probation for such period as may be
prescribed,

(2) The appointing authority may, for sufficient
reasons, extend the pel iod of probation by a furtfier

period not exceeding one year.

Notes - A probationer whose period of probation is

not extended under this sub-rule, but uho has neither

been confirmed nor discharged from service at the end

of the period of probation shall be deemed to have been

continued in service, subject tc the condition of his

servide being terminable on the expiry of a notice of

on® calender month given in writing by either side,

(3) A probationer shall undergo such training and pass

such departmental examinations during the period of his

probation as may be prescribed.

(4) and (5) are not relevant, hence omitted.

hb
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(6) On the successful completion of prokaMon and
the passing of the prescribed departmental examinatiGns
the probationer shall be confirmed in the services or
post to which he has been appointed."

32, In that case the respondent was put on probation

for two years from 22,9,66 which expired on 21,9.68, On

9.12.68 he was given one month's notice terminating his

services from January 9, 1969. After briefly surveying

the earlier decisions of the Supreme Court in the cases

of Dharsm Singh, Dm Prakash flaurya, fl.K. Aggarwel and

Stote of Buja-rat vs. Athilesh C, Bhargava (AIR 1987 SC 2135)

the Court allowed the appeal of the Municipal Corporation.

The relevant observations from para-6 are as follows:

"6. Exercise of the power to extend the probation
is hedged with the existence of the rule in that
regard folloued by positive act of either confirmation
of the poobation or discharge from service or reversion
to the substantive poot within a reasonable time after
the expiry of the period of probation. If the rules

authority to extend

the prescribed period. or where
about confirmation jor p^aTTT"^

for confirmation of""pTobTtion
Tor a very long time may leaTTrTfT""''''

satisfactory ^com^l^uTnlif^^ tion.
expressly Postu^lejb

The period of probation is subject to extension by^"*"''
order in writing for another peiiod of one year.
Passing the prescribed examinations and succeesful
completion of probation and to make an order of
confirmation are condition precedent. Mere expiry
of the initial period of probation does not automatic ,w
have the effect of deemed confirmation and the status
of 8 deemed confirmation of the probation. An express
order in that regard only confers the status of an
approved probationer. Ue are of the view that note
to sub-rule (2) read with sub-rule (6) of Rule 8
manifests the legislative intent that confirmation of
the probation of the re^spondent would be made only
on successful completion of the probation and the
passing of the prescribed examinations".
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33. in our vi»y, th@ judgemtnt int»rpr»t3 tn« ciscision

in uheraffl Singh's cass becausa oh tii© siacussion on that

iaau«j sxjmn though it is quitfg aiffarsnt frorr; ail ctng r

cases, bscBUse of ths aptcial proviaioii in Hule 6 ©xtractsn

in para 31, "this ia suiss.nt from this gsnarai obseruations

yrdch have b«an ®mphssi2sd by us, Thsy ara quits: significant,

it is iisflb that ^'inaction for a long may IsbcJ to an

inuication or ths satisfactory pornpletion of probation ana,

thsrafore, of fitness for confirmation, T;ds will d® ths

position in thrse circumstances viz, 1} uner# rules so no

pgrniit cxt&nsion of probc.tion beyond tns proscribsti maximum

period; ii) uhirsi ti'isra are no rulss rslsting to confirmstion

ano ill) Uihgr» passing of test is not a pre-rsquisite for

CO nf irfiiation. In th© instant case, thsiw was nc inaction

•'for a long Tha r®sponatnts took tn e ascision to

tsrminate ths seruicaa in six months. Secondly, there is o

provision for confirmation in Hul® I44. There, scGordjngiy

to tne only jUbstmunt, uhich appears to intsrpret the jubcsm&nt

in dnsram dingh's csss, confirmation cannot be held to be

sutomatic,

44, In all other cases, this iasu® yes not otoetso psifors

the SuDrsmai Court, Henc®, there cas no inctrprstction.

hance, dharam Singh's case itself has to be interprsitss to

gee tns :"atio of tnat decision, hiis was bone eariitsr in

hanaite daksni's case and wt heuis int^rprstsa it ugain indapsn-,

dsntiy one giv/sn our conclusions in para 23. is do not fi no

any nsgj to cf.anga thorn aftsr considerinq the judQame:-ta cit®d

by tns Isornsu counawl for ths applicant,

\L
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35, That l33...:s, us to the nsxt cusstion a: to waat xa

ths spolicant'3 status aftsr 18.10.93 uhen the axt«ndM

pario.. of probation ®xpir®b. Homitteoly, hs haa not bosn
confirpsu by a positius order rsquirad un&gr Hul« 144. "s

8130 ceased to be a probBticnsr in ternn. of tns juci^ainant

in uhararo 'Singh's caae. in tarma of that judQ®tTtent, he

cannot be prasumed tc have besn outOiBEticaily confiniisd as

h®lo by us. Thisrafore}, implitdly^ his ststus can os only
that of a teinporary uovsrnmBnt smployee unless a eiffsrsnt

inference can bo oraun from the circumstonc®o of the case,

i.e. long insctxon, after completion of urobction, fhis
implicaticn is vnad® explicit in thu? notn to huW 8 of the
haShys Fraciesh tcvt. Ssruants Gsnaral bontiitions or usruic®

hui«e, 1974 C®xtract®d in para 31) unich uas conoxasreQ oy
the Suprsn,© Court in the cass of hunicipal Corporation Hein^.r

Vs. Ashok Kumai- hishra Cl99l(3}3CC 325). In our

it sch a provision cio^s not sxi--'c ifi the? aervice i-uxe-o, siUisi

an inference too can bs draun from tne aui rouisuistu circum

stances, That is not barred by this juugemsf.t in Charam

SirvPfi'a cess, Cygn than, tha basic qutstion yould still

rsmain, s3 to what order should be presytima to have been

passed in tsrma of uharsm bingh's csa®. if, on axaminatiorj

it is hsld that an OTi^Br of confirmation is presumac; to have

Lisen ossssd on tnis expiry of ti'i© extenoed tssrioa cf cctii ir—

nation^ h« cannot b® treated as a temporary efriploye® sno th«

ifnpuyPttd order would be illegal snel liable to be auashea.

36.- Thsrafor®, we shoulc now consiuer what inference u#

can draw from the surrounding cir cums t: nc as and whet orxsr

can be presumac to heu® bsan passed bacsus^ diis uas allcuad

sllowad to continu® bsyortQ 18,10.93. ue havp to a«e wr!«ttwth«w

uas any inaction for a long tirrws or any ovsrt act of omAsaio-'. Ci

comrfiission by the respondent:; to prasuf*"'® confirrfiation. To Oiir

VL.
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ndnb, t:-iei s .is ona important circurns tancs yhicn sboula

clinch the iasije. In term-s of Kule 145 (rsprooucesi in

pars 8 supra)^ the order dntea 10,11.1993 (paQii

extenning probation by ons year unto lb.ID,1993, LAi«!Ct->

that no incrffimsnt beyond the thiru st Qe oi nii^ acale Os

pay can be granted. It is cl®&r that th® applicant must

;gs?n paiu ao lOlloys in tsrma of trda rulsJ-:y@

i d year of probation - 19.10.89 to IB,10,90 Lowsst atap^in' ' ' , . ' pay scale Cnini.- ;
iiium of Pay scale#.

inb year of probation » 19.10.90 to 16.10.91 ~ becond si ^ cf
pa y 3c; a i« t ^ ,
minifitun"! a n
incr»msntj

3rd year of probaticn ~ 19.10.91 to 18.10,92 - Third stsra? of
pay seals i. i
minimum * '4
incrB0i«nts)

In ths normal cours®, .from 19.10,52, i,e, tng ccprmiencarngnt

of tha fourth and lest yger cf probation, he should hay yn

his p=y sit the fourth stag® of his pay scale 1,8. ^minimum ♦ 3

i ncrsH'isnts. This uas not grantss to him because cf ths abope

crde»r ssntsd 10.11 .1993. Th® e'--sffinssG porioo'of probation

ended en 18.10,93 and the fifth year of service cOiTimsncsti, ho

ceased to be a probstioner. He cos:tinufeO till 26.5.94 us^en

his pgrvice was terminateci. The applicant h-^a no case thsn,

lie has aean yiv<»n an i ncrsmant .o n 19,10.92 to bray pay at this

fourth stage and a furthsr incrsfiient on 19.10.93 to lArsiU pay

at ths fifth stags of ths pay seals. insasu, if auch incre-

monta haa besn given on 19.10.92 or th erea f tsi', ths applicant

woulu aursly have bean brought it to our notics as a otrong

cirGumstdnce. to presume confirmation, aa yaa aone in unsrarn

w
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Jinyn's ctisa, Ici our viau, this sinCjls- cir cuirtSt r-rics

uould show that it h~3 to b s presums.j ti'iat hes not

confirmad on 19,10.93.

37. Thsra uaa also no inaction for a lone tiin® by th«

risa pondgnts. His case was reviewed at th& onci of the

finar.cial year 1993-94. Hn adwsrse ramark uaa coniauni ca tea,

Th» Of! rformsnce rspcrt or? his work uitn the rHcommisndati ona

of the ui rector- (CHF) was also seen. His service was

terminatsa cn 5:6,5,9 4.

36, or these raasons, ye conclude tn£:t no oraar of

confirmation can be prssurneD tc havt been jb sssd on
but

19,10.93. ihe Dppiicsnt continued in servico/isot as a

Pr Do s ci o ng,r , It neSj therefol'fe^ tc u e oresumsd that fa®

continued as a temporary gout, ssrvsnt, by n»c«S3ary

implication, H®nc®, ths riBspondnn ts wars Bfiipowsre:: to

invoks the pouers under fhule 5 of the' utS i Ta nicorer y dsrvic.es )

nuies, 1965 tc tsrminst® his sgrvicss.

39. Ihas lesnnes courrsel for the, applicant hes cont&naeo

tiuit tne action taken is a colourr:,bl,e sxercise of tf j i-Oymv

-2M.J it is a uisQuiSsd psnalty. We have con3id8r®.s this.

Ihfi irsipuQned order by itsslf^ doss not srsst smy atlyiiia on

tn® Mp lie .a s! t, MsorsforBj prinia racifij, it cmnnot big tsi

to be an Drdcr imposing penalty. In rsoly tc ths t.A.,

the rtsponaents have atated tha rsasona uhy such action was

taken. Ue have r^f^srreri to thsrr. in para 6 (suoiej.

Ths leal net; counsel for tha apDlicsnt states tiiat aa tha

iSEU® of the applicant has been scn-+-—y.ad, nis being on laavB
, , , , , h 39sr 3c.nctioneaCh^nnot Lia neld acaxnsc hifi^ nsrel> caust th^ itava/ it iQa-a
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not mean that the respondents cannot conclude thet he fit
for Job requirsmtns or for tetention in ser„ice. It is seen thet
he ^.3 been freouentlv on leeve, though sanctionec end finally,he
has been on unauthorised leave from 1.2 94 The^o ,

«y * Iness are good enough
socuhds for the authorities to be satisfied that he uas not fit
for .retention in seruice. Ue, therefore, cannot either conclude
that there uere no r a a nr> - f „ 4 „i-r.reascne to justify termination or Wat It uas by
way of penalty.

35, Foi the aforesaid reasons, o® do not ft*nri
♦ "Ot rind any merit inthe OA. It is accordingly dismissed. No costs.

Id " ;

(Dr. Uedavalli)
Member (3)

'SRD»
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(N , V. Krishnan)
Vice Chairman(A}


