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By Advocate Shri M.K. Gupta.
ORDER

Hon'ble Shri N,V, Krishnan, Vice Chairman(A)

Th'e S|r§ieos of the applicant were terminated forthwith
by the order dated 26,5,94 of the Joint Seeretary, PRS in the
Cabinet Secretariat, Government of India}under the prsvisok
to sub rule (1) (b) of Rule 5 of the Central Civil Services
(Temporary Services) Rulss, 1965 ,after ordering payment of

onemonth's pay, Aggrieved by this order the applicant has

filed this 0A,

2. The applicant was appointsd as Seninr Field Assistant
on 19,10.89 on probation for a period of three ysars, The
period of probation was extended by one year upto 18.10,93,

by an-order issued on 16.11.93,

3. The applicant was given a memo dated 24 ,4,94 yhieh
communisated to him the following adverse remerks in the
annual confidential report for the period 1.4.93 to 31,3,94¢

"The official is not punctual in his work @nc remains
absent for a long period. He is not a willing worker
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This was received by him on 26.5,94 along with.

o

the impusned order dated 26.5,94 terminating his servieces.

4, He sssails the impugned order én the following

two important grounds:

i) The applisant has completed the maximum

- period of his probation under the Rules, He
;huuld, therefore, be treated as s confirmed
employee., He cannot be treated as a temporary
e&ployao to terminate his services under Rule 5
of the CCS (Temporary Services) Rules, 1965,

ii) The order is a eamouflage for an ordsr of
dismissal for misconduct,without holding an

enquiry. »
5. The respondent has filed a reply resisting
these claims, It is stated that the applicant was
appointed as Senior Field Assistant CRF in a temporary
capacity from 10,10,89 and Qas put on probation for
three years under Rule 140 of the Research and Analysis
Wing (Recruitment Cadre and Service) Rules, 1975 - Rules
for short, He completed his three years of probation on
18,10.,92. His case for clearance of poobation was taken
up in October, 1923, 0On the basis of his performance, the
DPC recommendecd extension of his prbbation period by one
yeaijas permitted by the Rules. Aeccordingly, the period
of ﬁrsbatisn was extended by one year by the Annexufe Re1
order issued on 16,11,93 indicating that the probation was

extended upto 18.,10.93.

6. It i further ststed that the applicant was absenting
himself from duty by>taking leave at frequent intervale, In
addition, he used to proceed on frequent casual legve, Furthar,
he zbsented himself unauthorisedly from 1.2.,94, He cid not
send any informaticn about his absence. Communications sent

to him were returnec by the postal euthorities wundeliversd
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with the raﬁarks 'Not available curing frequent visits?

‘ \C27

and 'Refused, feturned to sender,' Subsequently, he
submitted medical certificates for the absence of 1.2.94

to 29,.4,.,94 from the Mecdical Officer Incharge, Municipal

Corporation Dispensary which stated that he was suffering

from Jaundice., Adverse remarks uore/alse communicated to
him for the year 1993494. in the performance report of

the applicant, the initiating officer remarkec that the
applicent was not fit fcr job requirements and he be
discharged., The Director CRF also remarked 'Not recommendec
for retention in serviee')after expressing agreement with
the initigting officer. He was not declered to have
successfully eompleted his probation and was nét confirmed
in his post. He was deemed to be a temporary official.

Kesping his overall performgnce in vieuw his services ware

terminated under the CCS (Temporary Services) Rules, 1965,

7. When the case came up for final hearing the main
issue pressed for consideraticn was that, in terms of the
judgement of the Constitution Bench of the Supreme Court
in State of Punjab vs, Dharam Singh (AIR 1968 SC 1210),
the applicant should be deemed to have been confirmed on
the expiry of the extended perioc¢ of probation)uhich could
not be further extendecd., It was eontended that, in a
situstion where the serviece rules prcvide for 2 maximum
pericd cf probation, the Supreme Court has laic down that,
if, on or before the expiry of such probaticn period, the
employee is nét discharged, he cannot be tréated to be a
probaticner thereafter and that he shoulc be deemec to
have been ccnfirmed in servics)on the expiry of the period
of probatien. On the eontrary, the learned counsel for
the respondents submitted that the Supreme Court has not
léid down such a rTule of automatic confirmation in Dharam

Singh's case, as found by another Bench of this Tribunal in
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Smt. Nandita Bakshi vs, Union of India & Others - BA.%8%/

ges

93 disposed of on 2,9,94. He has procduced & copy of that

oréer;

4 8. At this stage we may have g lcok at the relsvant
provisions of the Rules, They are reproduced below:

"Rule 140, PROBATION: (1) Every direct recruit
to @ grade in any Service/Cadre of the Research
and Analysis Wing shall initially be appointed
on probation, the period of probation being 3
years from the date of appointment,

(2) Every person other than a direct recruit

shall,uhen first appointed to a grade in any

Service/Cadre of the Research and Analysis Wing,
E% be on & trial for a periocd of one yesr from the

date of such appointment,

(3) The period of probation er trial specified
in sub rules (1) and (2) may, if the Head of the
Orgenisstion or tre Appointing Authority deems

- fit, be extended oT curtailed in any easse, but
the total perioc¢ of extension of the pericd of
probation or trial shall not, save vhere it is
necessary by reason of any depsrtmentsal or legal
proceedings pending ageinst the officer, exceed
one yesr,

(4) During the period of probation or trisl, an
of ficer may be required to uncderge such training
and to pass such tests as the Controlling Authority
may from time to time preseribe,
Rule 142, DISCHARGE OF A PROBATIONER:

A probationer shall be liable to be

discharged from service at any time without notice
ifs

i) he fails to bbey any order which he may receive
from the Appointing Authority or such other authority
as is empouwered to issue such orcers to him, or if

in the opinion of the Appointing Authority, he has
wilfully neglected his probationary studies or

duties or is guilty of eonduct unbecoming of an
officer of the Service/Cadre to which he has been

appointed;
[




ii) he fails to pass such examination Br
examinations as may be prescribed from time to
tims; A
4 iii) the Appointing Authority is satisfied that
he was not eligible for reecruitment to the Service/
’Cadre concerned or
iv) he is found lacking in qualities of mind and
charscter needed for the Service/Cadre tn which
he has been appointec:-
Provided that where a probaticner hae a lien on
any post under the Central Government or any State
Government, he shall on such discharge be reverted

to such post,

Rule 143, REVERSION OF AN GFFICER ON TRIAL

& person on trial in any gracde who is

not consicered suitable for cecontinuance in that
grade during or at the end of the period of trisl
as prescribed in sub rule (2) or the extended
peried, if any, under sub rule (3) of the rule
140 shall be reverted to the gracde in which he
holds a lien or in which he was reqularly

officisting at the time of his appointment on trial,

Rule 144, CONF IRMATION

Where a probationer has completed his

périod of probation to the satisfaction of the

Head of the Organisation or the Appointing Authority
@s the case may be, he shall, subject to the other
provisions of these rules, be confirmed at the end
of the probation in the grade to which he was
appointecd on probation.

Ruler145. SALARY DURING PERIQD OF PROBAT ION ¢

Buring the first, second and third year

of probation, a probationer shall receive pay at the
lowest, the second and the third stage respectively
of the scale applicable to the post or grade to
which he is appointed on prebation,

(2) No further increment =hgll be admicssible tg

him until he is cdeflared to have successfully
completed his probation by the Appointing Authority®

It is clear that the maximum period pof probation can

be only 4 years which cannot be extendec further except if,

[
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it is Necessary on account of any departmenta a; legal
Proceedings, A probationer can be‘discharged at any time,
An order of confirmation ig specifically required to be
Passed, No increment may be given after the completion

of the normal period of probatign of three Years, unless
the probationer is Ceclared to have completec his probztion
satisfactorily. Persons other than direct recruits = yhich
Can mean only ptomﬁtees\- mmx&waﬁmw are kept 'on trial!
for one year which toe cen be extended only by 'one year',
If not found suitable after trial, they can be reverted,

It is significant tg note that they are not required tp

be confirmed and there ig ng restriction regaerding drawal

of increments.

9. Before considering the contentions of the parties

oan the above issye it is tp be observed that the respondentes
have stzated in their reply that the applicant ywas appointed
"in a temporary capacity" from 10.10.89., This is not
strictly correct. Ng doubt, the order No,2¢0 Pers-13/89

dated 6.11,89 (Page 8) shows his appointment in & ‘temporary

Capacity' on the Conditions mentioned in the memo dated
¢7.9.89, uhich is nbt produced, 4t i- further statec that

he will be "gp trial® for 3 years., If there had hbeen
nothing else to it, one Could have held that he ye SPROint oo
only in a temporary capacity albeit the Rulss, T&at is not

the case, The subsequent of fice order dated 10,171,913 {(Page

was extended by one year under Rule 140(3), Hence, we

are of the view that he was appointed only as g probationer,
The expressions 'temporary Capacity' and 'on trias)! would
have been apprapriateyif 8 person was being appointed on

promotion,

10, The gquestion is whether, if np order is passed, either
discharging @ probetioner or confirming him, on or before the

e
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éxpiry of the maximum period upto which alone “~fe could

be kept on probaticn,/he‘shculd be deemed tc have besn
confirmed or,whether he can be treated to be on temporary
‘service. The main contention of the learned counsel for
the applicant is that we should not rely on the judgement
of thds Tribunal in Nandiéa Bakshiis case. He submits

that the interpretdion  placed by that Bench on the
deision of the Supfame Court in Dharam Singh's case, ie
unuarranted, Ffer, thics same decision has already been
interpreted in various other défiﬁi@ﬁ%fsf the Supreme

Court to mean that confirmation at the end of the probation
period should necessarily be impiied. In other words, ue
should not attempt to interpret the decision of the Supreme
Court in Dharam Singh's case independentlx}because it
alresady stands interpreted by other decicions of the

Supreme Court,

11. It is needless toysay that one has tn ses from
every judgement nf‘the Supreme Court what principle of lauw
has been laid douwn therein, which alone is binding on other
courts under Artiecle 141 of the Constitution (IT vs, M/s

' San Engineering Works (P) Ltd. AIR 1993 5C,43 refers) and
for this purpose we cannot merely pick one word or sentence,
The judgement has to be uncerstood in the context in which
it was delivered, Therefore, we find it necessary to first
cull out those principles from the judgement in Dharam
Singh's case and then test whether we have culled out those
principles correctlx;by reference to the subsequent judgements

which have relied upon Dharam Singh's case,

12, Oharam Singh, tre respondent in State of Punjab vs,
Dharam Singh (AIR 1968 SC 1210) was governec by the Punjab
Education Service (Provincialised Cadre) Class III Rules,

1961. These rules regulate the conditions of service of

teaching staff taken over by the State Government from the




local suthoritiss and are deemed to have cam to force
from 1.,10.57, The relevant provisioms of rule-6 read
as follousse

"6 (1) Members of the Serviece, officiating or to
be promoted against permanent posts, shall be on
probation in the first instance for one ysar,

(2) Officiating service shall be reckoned as
period spent on probation, but no member who has
officiated in any appointment for one year shall

be entitled to be confirmed unless he is appointed
against a permanent vasancyo

(3) 0On the completion of the perioc of probation
the authority competent to make appointment may
confirm the member in his appointment or if his
work or conduct during the period of probation has
been in his opinion unsatisfactory)he may Cispense
with his services or may extend his period of
probation by such period as he may deem fit or
revert him to his former post if he was promoted
from;eOmg lower post:

Provided that the total period of probation
including extensions, if any, shall not exceed
three years/t

Dharam Sinagh was on probation for one year from
1.10.57. The maximum permissible period of probation
expired on 1,10.60, He continued to hold his past after
1.10.69)but formal order confirming him was not passed,

He and another person,Desraj, similarly situataé)uare
allowed to continue., The services gof Dharam Singh and
Desraj were terminatec on 10.2,.63 and 4,4,63, The orcer

in his case stated that the services "are hereby terminated
in accordance with the terms of Ris employment, The order

shall take effect after one month from the date it is

served on him",

13, Bhgram Singh and another sucessfully challenged
this order in the Punjab High Court (AIR 1966 (Punjab)
468). An acpeal was filed by the State of Punjab. It is
in this background that the abegvs issuer wuas eonsidersd by

the Supreme Court, The Court referred to the view

&
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consistently taken ,in the following terms}as to the effect

of noneconfirmation:

14,

"The reason for this conelusion is that where,on the
completion of the specified period of probation, the
employee is allowed to continue in the post without
an order of confi:mation)the only possible vieuw to

take in the absence of anything to the contrary in

the original order of appointment or promotion or

the service rules, is that the initial period of

probation has been extended by necessary implication,

In all these cases, the conditions of cervice of the
employee permitted extension of the probationary
period for an indefinite time and there was no service
rule forbicdding its extension beyond a certain maximum
period." (emphasis given)

Dealing with the case on hancd, the Supreme Court

laid down the law in para=5 as follous:

15,

"In the present case, Rule 6 (3) forbics extension

of the period of probation bgyond three years. UWheres,
@s in the present casse, the serviece rules fix a gcertain
period of time beyond which the probationary period
cannot be extenced, and an employee appointed_ or

promoted to a post 6n probation is allowec to cantinus

in that post aefter enmpletlan of tha maxxmum period

B B

of probatlcn without an express ordar of conflrm ation,

he cannot be deemed to continue in that post as a

R s (W TET P

probationer by implication. The reason is that such

an implication is negatived by the service rule
forbidcing extension of the probationary period beyond
the maximum period fixec by it. In such a case, it is

pnrmlfsxmle to draw the inference that the employee

alloued to cantinue 1n the post on completion of the

maximum period of probatlon has besen confirmed in the

post by implication." (emphasic given)

The contrast in the language used in para-3 and para-5

of the judgement (extracted above) cannot be missed, In a case

where tre rules provider for extensicn of the pericd of

probation but do not set a maximum limit of probation, the

o : h)
Court held that the only possible vieu)that can be taken

'
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is that the probaticn has been eEtended by necessary implication.
w other ,
In other words, sl)/ possibilities are ruled out. Tret is not
¢ the language of pera-5, The only cdefinite principle laicd in
xpara~5 is that the emplcyee cannot be trestec as a probatiocner
after the expiry 6f the maximum pericdiupto which alcocne the
probation could be continued under the rules, The second principle
lgid down is that if ihe employee is allowed to continue after
the expiry of such maximum period of probation it is "oermissible "
to draw an inference that he was confirmed, The Court does not
‘ either hold that such an inference has necessarily tc be draun
or that it follows by necessary implicstion., Inceed, if that
was the vieu taken, the Court woulc, obviously have used a
different language and woul€ have declerecd #n unambiguous
; (]

b
terms that the only possible vieu to take and which should be

4 Y
taken by necessary implication is that the employee stanc

o

confirmed in that post. Further, if that was tre intention,
the judgement would have ended with parg-5 giving such a

i folloued by the further declarafion
declsration /given in parz=9 that Dharam Singh and another

respondent had @ right to continue on their postiand the

terminaticn of their services yas a punishment. Instead, 4

more parzs were added,

16, In tre subsequent parsgraphs ,the Court considered
What inference should be drawn. This itself shci® crat no
principle has been laic down that any particular conglusicn
has toc be drawn by necessary imélication. After refermring
tc the provisions of sub rule (3) of rule 6, it was noted that
no. order in terms of that sub rule had been passed.’ The
following question wass then posed for consicerstian:

"In the absence of any formal orcder, the questicn is

Mdhether by necessary implication from the proved facts

T -

of these cases, the authority should be presumed to

have passed some order under Rule 6 (3) in respect of

the respondents, and if so, what orcer shoulc be presumed
tc have been passed" | -

T BT G B 6 SR

« (emchasis given}
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4 17 The snswers tc this question: are then set out in paras

7 toc 9 of the judgement,

18, In para 7, it was noted that an crder of reversion
<‘-coule' . not be passed bescause they were not promoted from

lower posts. Hence, this alternative is ruledout,

19, In pars 8, it was held thatias the rules proviced for

an extension in the peiiod of probation such that the total

probaticn period shall not, bouwever, exceed three yeazrs, an

extensicn in probaticn has to be presumgd)even when an order

tc that effect was not passed)uhen the initigl period ended

on 1.10,58., But there cannot be any such presumption in respect
i% of the eontinuance after 1,10.60 because, the Rules lay doun

that the maximum period of probastion including extension is

only 3 years,

20, The answer is finally given in para-9, The first part
of trat para sets out the reascns which weighed with the Court
in giving its answer to the question posed in para=6 of the
judgement, Those reascns are as follows:

"Immediately upon completion of the extencded period

é of procbaticn on Octeber 1, 1960, the appointing ’authority
could cispense with the services of the mesponcents if
their work or conduct during the period of probation
was in the opinion of the authority unsatisfzctory,
Instead of dispensing with their services on completion

of the extended periocd of probstion, the authority

continued trem in their posts until sometime in 1963,

and alloued trem to draw annual increments of salary
including the increment which fell cus on October,1, 1962,

& G o s g

The rules did not require them to pass any test or to

fulfil any other condition before confirmation. There

s B

wes no comp#lling reasson for diéspensing with their

services and reemploying them as temporary  amployees
on Oetober 1, 1960, and the High Court rightly refused

to drau the inference that they were so cdischarged from

services and re-employed. In these circumstances, the
High Court tightly held that the respcndents‘muégube

deemed tn have besn confirmedfzn ei gt .. y
~ in their poste™, (onnhasis given)




21, Thereafter, the Court held as follows: s

AN
%"Though the appointing authority ¢id not pass
formal orcders of confirmation in writing, it should

‘be presumed to have passed orcers of confirmation

*; by so allowing them to continue in their postq after
October 1, 1960. After such confirmations the authcrlty

had no pouar to dispense with their service gnder
rule 6 (3) on the ground that their work oi concuct
during the periccd of probation was unsatisfactory.
It follous that on the dates of the impugned orders,
the respondents had the right to hold their poste,
The impugned orders cdeprived them of this rtight and

amountecd to removal from service by way of punluhment“
(emphasic given)
22, Thus the Supreme Court took pains to aseertain from

the provisions of the Rules and the surrounding circumstances
including the acts of omission and commission of Govt, what

order should be "presumed"” to have been passed,

23, It is thus clear from a careful reading of the judgement
in Dharam Singh's case thst the Supreme Court did not lay coun
any law that confirmation has necessarily to be presumec, as
ccntended by the learned counsel for the applicant, In our
view, the following principles of law emerge from the judgement

in that case, They will arply uwbhere the Rules prescribe, a

maximum limit for probatian and the probationer is allowed teo
continue after the expiry of such maximum period, without any

orders

"i) The employee cease§ to be a prcbationer on the
expiry of such peried and if he is allowed to continue
thereafter,he cannot be treated as a prohstioner,

ii) Neverthless, "immediately upon the completion" of
tre maximum period of probation)the competent authority
can dispense with the services of the employee, "if

his work or conduct during the period of probatiocn was,
in the opinion of the autharity)unsatisfactory“. Hou
soon after the end of probstion such an order has teo

be passed will depenc on the! facts of eagch case.

iii) If no order is paessed upon the completion of
probation, "it is permissitle to draw the inference
that the employee, allowed to continue in the post on
completion of the maximum period of probation, has been

confirmed in the post by implication”, but not mandatory!

L
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iv) No order of c:nfirmation shall be presumed to
have been passed by necessary implicetion.

v} In every such casg)it has to be examined by

reference to the rules and tre surrounding circumstances,

including the acts of omission and commission of Govt,
to cdetermine what order shoulc be deemed to have been

passed?,

., in the birtumsténtss,“uefara‘in raespectiul agréameﬁt
\*’,/a,imilﬂar v - ,
with the/ conclusions drawn by the Principal Bench of the
Tribunal in OA 482/1993 Smt, Nandita Bakshi vs, Union of
India & Others from the deeision of the Supreme Court in

Oharam Singh's case, as set out in para 20 of that judgement ,

24, The learned crunsel, however, submits that this is
not the manner in which this judgement of the Supreme Court
has been interpreted in subsequent decisiong of that Court.
He, therefore, contends that we cannot caome to any such
conclusion nor could such a decision be rendered in Nandita

Bakshi's case (supra).

25, In thié connaction, he has drawn our attention to
the follquiam decisions of the Supreme Court)uhsreinjit is
plaimed)it;“\ihe Court has "interpreted" the decision in
Uharam Singh's case for application in that case:

(a) Paramjit Singh vs, Ram Rakha & others, 1979(2)
L] 88,5C.,

(b) Om Prakach Maurya vs., U.P, Cooperative Society,
Sugar Factory,  1986(1) LL3J 145, scC,

(e} M,K. Agarual vs, Gurgaon Gramin Bank, AIR 1988
8C,. 286,

It has only to be mentionecd that the decisions at (a)
and (b) above, along with certain others, were also conzidered

by the Tribunal in Nandita Bakshi's ecase, as these were relisd

upon for the theory of automatic confirmation.

26, We have seen all these cdecisions., It is truye that
in 8ll these cases reliance has been placed on ﬁharam Singh's
case tn holc that the employee stood confirmec by implication,

But it cannot be said that?in any of these cases?the Apex

Court 'interpreted' the decision of the Constitution Bench in

-
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Dharam Sihgh’s’Ease. Thie is because no dispute was

4
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about the nature of the law lzid doun in that judgement and

g  thereFrre, there was no occasion to 'interpret' that judgement.

fh the circumstsnces, the Supreme Court has given an averexmnllfieé
version of the conclusion reached in Dharem Singh's cese, @ithout
intending to interpret it in thet manner. On the bssis of the
facts in each case, the Court felt justified to apply the
ratio of ‘that judgement to hold fhat the employee stood confirmed,
We are, therefore, unable to hold either that Dharam Singh's
judgement has been "interpreted" in any later judgement of the
Aﬁex Court or that the interpretatimn is thst automatic confirmation
is the law laid down in that judgement,

27, The learred counsel for the applicant also referred to

the judgement of the Orissa High’Court in Bhabani Prgsad Dash

ve., Arbitrstor-cum-Director Textiles & Others (LLR-1984, 606)

for the same purpose. We notice that the coungel for the appliaant
cited Dharam Singh}s case to contend that there was implied
cenfirmatien. Without any disé&ssion, this view was accepted
by.tge Court. Therefore, there is no interpretation in this
judgement also.

28, Shemsher's case was referred fo. ‘It is being disecussed
later. The lesrned counsel for the applicant did not furnisﬁ a
copy of the judgement in 1988(1) LLJ 379 SC., Hence we have not

considered that decision.

29, To complete the cdiscussion we take up the authcrities

cited by the rGSpondénts.

30. The leerned counsel for the respondents relies on the
decision of the Supreme Court in Shamsher Singh vs, State of
Punjab & others, 1974(2) SLR 701 decided by a Bernch of seven
Hongurable Judges. We have seen that judgement, It js

distinguishable both on facts and law from Dharam Singh's case

In that case, before the completion of the three years of prubatxon

the High CLourt found prima facie, that the work and conduct of the

petitioner wss not satisfsctory, Therefcre, notice was given to

) “ be terminzted,
him on 4,10,88 to shoy cause why his service stould nat/}te 8

zlso
N L X
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noticed that Rule 9 of the Punjab Civil Services {Punishment

and Appeal) Rules, 1952 provided that, where it was proposed

to terminate the employment of a probationer for any specific

gkfault or on account of unsatisfactory record or unfavourable

reports implying unsuitability for service, the probationer

shall be appriszed of the grounds for such propesal anc given

an opportunity to show cause beforc orders are passec, It

was held that by the issue of a notice to show cause, the

period of probation got extencded till the enquiry under Rule

9 came to an end, Further, rule 7 of the Punjab Civil Services

Judicial Bench Rules, 1951 states that every subordinate Judge

shall be appointed on probation for two years whicr may be

extended such that the totsl period does not exceed three

There is an explanation to Rule 7 (1) thet the period

of probation shall be deemed to have been extencec if g

subnrdinate Judge is not confirmed on the expiry of his probation

periocd, Interpreting these tuwo rules)the Court held in para

62 of the judgement as follows:

®Any ennfirmation by implication is 6egatived in the
present case because before the completion of three
yaars)the High Court found’prima Facia'thet the work
as well as the conduct of the appellant was unsatisfactory
and a notice was given to the appellant on October 4,
1968 to show cause as to why his services should not
be terminzted, Furthermore, Rule 9 shows that the
employment of a probationer can be proposed to be
terminated whether curing or at the end of the period
of probation, This indicates that where the notics

is given at the end of the probatian)the period of
probation gets extended tiil the inquiry proceeddngs
commenced by the notice under Rule 9 come to an end,

In this beckground the explanaiion to Rule 7(1) shous
that the period of probation shall be deemed to have
been extended}impliedly,if e suborcdinate Jucdge is not
confirmed on the expiry 6f his period of probation,
This implied extension whers a Subordinste Judge is
not confirmed on the expiry of the perior of probation
is not found in Dharam Singh's (21) case (supra)., This

i
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explanation in the present case does not hmﬁégi

that the implied extension of the probationary period
is only between two ancd three years. The explanation
on the contrary means that the provision regarding

!; the maximum period of probation for three years is
directory and not mandatory unlike in Dharam Singh's
case (21) (supras) and that a probationer is not in

fact confirmed till an order of c-nfirmation is mace",
Therefore, it is clear thast the ratio of that judge-

ment will be of no help to the respondents in the present case,

31. ~ That is also true of the other decision relied upon

by the learned counsel for the responcents viz. the anicipal
Corporation Raipur Vs, Ashok Kumar Mishra 1991 (3) SCC 325,

The Municipal Corporation had mace appliceble to the officers
of the Corporation the Fundamental Rules, Civil Services
Reguleticns, Gowt. Servants Conduct Rules ancrthe Genersl

prk? Circular of the Government of Macdhya Pracesh, as amenced
fron time to time. Rule-8 of the Madhya Pracdest Government
General Conditions of Service Rules, 1961 was, therefore, found
to be applicable, That rule)to the extent releuant)is reprocduced
belows

B ®g, Probations= (1) A person appednted te a
service or post by direct recruitment shall ordinarily
be placed on probation for such perioc as may be
prescribecg,

(2) Tre appointing authority may, for sufficient
reasons, extend the pericd of probaticn by a further
pefiod not excesding one year,

Note: = A probationer whose period of preobaticn is

not extended under this sube-rule, but who has neither
been confirmed nor discharged from service at the end
of the perioc of probation shall be deemed to have been
continued in service, subject tz the conditicn of hié
servige being termineble on the expiry of a notice of

one calendar month given in writing by either sice,

(3) A probationer shall uncergo such training and pass
such departmental examinations during the period of his
precbation as may be prescribec.

(4) and (5) are not relevant, hence omitted.

\




(6) On the successful completion of prol cn and

the passing of the prescribed departmental CX¢m1nat1nn¢
the probationer shall be confirmed in the services or
post to which he has besn appointed.® 3
32, In that case the respondent was put on probation
fer two ysars from 22.9,66 which expired on 21,9,68, On
9.12.68 he was given one month's notice terminating his
services from January 9, 1969. After briefly surveying
the earlier decisicns of the Supreme Court in the cases
of Dharam Singh, Om Frakash Maurya, M.K, Aggarwel and
Stete of Bujarat vs. Athilesh C, Bhargava (AIR 1987 SC 21 35)
the Court allowed the appeal of the Municipal Corporsticn.
The relevant observations frem para=6t are as folloys:
"6. Exereise of the power to extend the probation
is hedged with the existence of the rule in that
regard fcllowed by positive act of ejther cenfirmation
of the poobation or discharge from service or reversion

to the substantive post within a reasonable time after
the expiry of the pericd of probation. If the rules

Lo not empower the appointing authority to extend

the probation beyond the prescribed perloﬁ, or where

the rules are absent about confirmation or passing

of the prescribed test fgr confirmaetion of prcbgtlon

then inaction for a very long time may lead to an

irdication of the satlsfuctorv completlon of prcbatlon.

But in this case Rule 8 expres ely postule tes Dtherul 58,

e

The period of pregbation is subject to extension by
orcer in writing for another petiod of one year,
Passing tre prescribed examinations and successful
completion of probation and to make an crcer of
confirmation are condition prececent, Mers expiry

of the initial period of probation does not autematically
have the effect of deemed confirmation and the etatus
of a deemed confirmation of the precbation. An EXQIESS
order in that regard cnly confers the status of an
approved probationer, We are of the vView that note

to sub-rule (2) read with sub-rule (6) of Rule 8
manifests the legislative intent that confirmation of
the probation of the respondent would be made only

on successful completion of the probation and the
passing of the prescribec examinations",

o
S



2

) Ho

33, in eur viws, the ju

Yrsram Gingh's case becouss of Lhs
lasug, sven though it is cuite ciffersnt from =11 cther

83, cecouce of the speclal provicion in Wule € extractso

S e e T § L, Sd e B e oy o T ol o e g L e
i operse 31, inle ls evicsnt from the gsaersl chiervetions

P d s et [ P N S 2 o s Ty s . L O R
WOLET Dove Desn BNpREZBlzeac Dy us, ingy sve Guits signii i

it is hels thet Yinsction for e long time®™ may Lo on

inuication of the sctisfoectory completion of oprobation

therefore, of fitrmzs Ter confirmetion, Trds will be the

. i) uhers rulss Jo #o

5§

pusition in three gircumstances vi

permit sxtsnsion of probsztion bayond

periocd; iij) where there zre ng rules relating o o

.

g 1ii) whers passing of test is not & ore-recuisite Cor

confirmation, In the instent cezse, thsrs

or ¢ long time®, The resgonu

to inteyoret tha

sement, which spp

confirmetion cunnot Ue hald to be

a4, Irn 211 other g

stion,

i

the Juorsne Lourt, Hence, there yse no interonrs

]

.
o3
2
bt
e
e
i)
[
i ad
7
£
5]
[
Faed
[

nEnce, nLerTpralsc

emt th o N N
L Lng vatip of gur lier in

LN IDeaos ne

dentliy o

any n@ed Lo o

o

& laecry

i
A LBO

By

\C



confirmeu by &

i’%& Ls’f; i N
canngt be presuy

-
Us . i

Lenpd

1¢74 {ext

Hules,

provi

17 suoh

fers

PSR

That

s oy e @
R tu LD e

1

¢
£
it
i

&

ragaing @3

in terms

pEmen ozsed on
mebtion, he

Tl order

Therefor

drew from t

oan

can Le presumec
cllowed tu cont
was zny inactic

commission by t

srobat

m Simgh's

s orawn from

neE LoD San 08

to whet

cannot be

gs to the naxt comstion a7

o

stotus efter 18,10.93

itas

inn expir ed, domittesly, e

i

positive order recuirsd unter Kuis 144, e

iy

P4 : o A3 s e bamrms 0F i Y
d to he o prebaticngr in Lelms @b 0B Judgement

ne

Cong, irn tarms of

med to heve b8an zutometic

herafore, impliedly, his stelus cen be only

rery Government smployee
the cirgumctonces of the cuss,
after completion of wrobction,
the

explicit in

Serusnts benaral Lonuitions of

racted in 31) which uss conclaersed Dy

H
I3
g
b
i
Prs
-
B
(ta)
-
e
[
U,
£
P
b
L
]
(53]
LS
@
¥

sion Joes ceTvice Tulss, 3

e mrowf From the surrounding circums

is not barred by

I T H
cven then, tne

T SV - o
of uUharam -«l!}iﬂh IO ntUE, AV, O Baan

an oruer of confirmsticon is oresumad 10

the expiry of the extended perios o

&

trezted as temporzry smployes &

would pe illegal =nd liztble to be

Luag e

1«‘

g oer

b

#, we shoult 0w cons

")

he syurrounding circums Lone sz

:

to heve beaen pzsssd Dscsuse Ds

inue beyone 18,110,583, We hove Lo
N f”Or £

he responcdents to nrs

\

sume confirmotion, io

Lo

contirs

Gy



\

o 2 Llow

3

ie one imoortant circums|

=2
[
ot
i

AL
o
[
Pt
@

. T ey S g et = . ';, fog
alinch the issus, In terms of huie 145

uprg}, the oroer coted 10,11.19¢3 page

=
bk

iing probation by ons yesT unto 16.10,1993, virecis
. ; . ; P e b g P e .
that nn o Locrement bByone Lhe thive 2t e of Nis scnig OF

mess

P ol
el
‘\’.J‘
Taid
}‘4‘
oot
@]
o
e

by cen be ogranted, it iz

cowe peesn peid os rollows in terme al

oo
o

year of prebotion = 19,10.89 to 18.10,80 -

yecr of probazticn - 19.10.80 to 16.10,91 -

N
yes
L

3rd yesr of srobeticn - 19,710,891 to 18,1057 =

e
3
b
s

» normsl courss, from 18,10,82, l.e, the comuencensnt

b

lest yeer of srobetion, he chould have @roun

y at the fourth stsge of his pey ccule i,z. wminisum ¥ 3

g

orte

incroments, This was net grantes to him bDeceuse of the &

oroer doted 10,11.1993, Tha o srobestion

Lo

ended ¢ 18.10,93 and the fifth yeor of
cezied to be z probestioner, e conting

hiz cervice was termincted, The zppli

ot incremant on 18,10

¢ further increment on

tha

=%
pe
]
¢

o

woulo sursly have bean broucht it to our no

i

tig

cirgumstance to presums confirmstion, oo wes cone in Woarazm



-7

I ESTOR O B I 3 | 2
singhts case, 40 our view, this singls circumstaongs

®

woula shiew thet it hra to be presums thet he woo not

ynfivmes on 19,10,.83,

g
£

oy

37, There wss 2lso no inactiuvn for = long time by ths

ndents, His gase wyas Teviewsd ot Eh

finsrcial yesr 1993«84, /An cdverse remstk wo2o cowrunicetis

Lo

the performence report on his work with the recommancstior

of the divector (CRF) wzs zlse sean, His service wos

Leiminaisy om Z6.,5,04,

]

ne oyder o of

TSN P

I these recsons,

sty

cornfirmetion cen be yresumes toc no
12,10.8%, ihe cpplicent continuso

probeticner, 1t hes, therefors,

continued es ¢ temporziy govt, sarveant, by BORSSETY

Ware srnobusrel {o

implication, Fenpe, the ressonas
invoke the powers under hule 5 ot the LLSE

fules, 1965 tc termincte hic oa

. _ - , -
39, the laesinec uns wl for the spplicent hes

that the wction teken is @ coleursbils swercise of tha# LowseT

and it i 2 dis

[43]

guised panzlty, W8 heve consideres this,

The impugned

(3
o
i
)
&
o)
r

~
b
[
¢t
@
[—
—ty
[N
o
]
[4H
&
ok
e
&3
[%3
i
2

S
L&
fa
e

3

e
¢
o]
|

T neve stated the o sty sush occotior
P L=
taken, we Nove refarred to them is pars 6 ismw?&}
i ‘ S gl .

The jesined counsel for the spulicont stotes thet

leeve of the spplicont

been et tiocned,
hg
i, Perely beocause tha leavef it

[

1

BMOOTeTy SBrvicas,




T

not mean that the respondents cannot conclude that he is not fit
for jeb requiremtns or for tetention in service., It is seen that
he Q?s been frequently on legve, though sanctionec and Finally,he
has Béen Oon unauthorised leave from 1.2,94, These are good enough
grounds for the authorities tog be satisfied that he was not fit

for :retention in service., \We, therefore, cannot either conclude
that there yere NC reasons tg justify terminatiosn nr that ji¢ was by

way of penalty,

39, ~for the aforesaid Teasons, w8 do not find any merit in

the DA, It is sccordingly dismissed, No costs,
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