CENTRAL ADMINISTRAT IVE TR IBUNAL
PRINCIPAL BENCH: NEW DELHI

0.A.No. 473/94 to 487/94°

New Delhi this the 2nd Day of June 19394

Hon'ble Mr. J.b. Sharmai member (3J)
Han'ble Mr. B.K. Singh, Member (A)

1. Shri Pappu Satyanarayana |
R/o Sector 111/601, R.K. Puram, .
New Delhi. (0.A. No. 473/94)

2. Shri Rajendra Prasad Bansal,
Resident of A 5/8 M.S5. Flats,
Gole Market, Peshua Road,
New Delhi. (0.A. No. 874/94)

3, Shri Somnath Maity,
R/o 702 Asia House,
K.G. marg,

New Delhi. (0.4.No. 475/94)

4., Shri Ashok Kumar
R/o FB 230 Lajpat Nagar, Sector IV,
Sahibabad. (C.a. No. 478/94)

5. Shri Manjit Singh,
R/o 7 Nehru Apartment,
Nehru Nagar, ‘
Ghaziabad. (0.4. No. 477/94)

6. Shri Anil Kumar PuTwar,-
R/o E-2 Jhandewalan Extension,
New Delhi. = (9A No. 478/94)

7. Shri Dinesh Chandra Jain
R/o 813 Asia House,
K.G. Marg,
New Delhi. (0.A. No. 479/94)

8. Shri Sundera Raman,
R/o V/5, Kosi Block, '
ALTTC, Gbaziabad. (0.A. No. 48B0/94)

9, Shri Pritindu Chaudhuri
R/o V/3 ALT Centre," " o
Ghaziabad. , (0.A. No. 431/94)

10. Shri Tapas Kumar Sen,
- R/o 304 Asia House,
K.G. Marg, )
New Delhi. = (0.R. No. 482/94)

11. Shri Arun Kumar DOube,

R/o Q.No. 11’ Type U’ (QOOA- No. “83/9‘1)
A.L.T. Centre, Ghaziabad.
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i4th year of the eervice on the 1st July of the yea aICUIathM
from the year follouing the year of selection for appointment
to the Junior Time Scale. The recruitment rules stipulates

only that the officers should be in the Junlor Admrnlotratxve

Grade.. By the order dated 6.10. 1989 (Annexure A-I) by an

order passed in the name of the Presldent 40 Sr. Time Scale
Ufficere of ITS Group 'A' were promoted purely on temporary

- and ad hoc b331s to officliate in Jr. Admlnistrative Grade_of,
I1TS Group A and they have also been glven posting ment ioned

| in the Ahnexure to the aforesald order. Thls promot1on wa$s

effective from the date. they assumed charge'of_tha post
untxl fUrther orders. Houever, by an order dated May 9,

1993 another order was issued in the name of the'President

e

uhere 92 offlcers has mentloned in Annexure glonguith this

order uere promoted to nan fUnutIONal sel ctlon grade in

dr. Admrnlstratlve Gred= of ITS GroUp 'A'..in the py ‘scale

}

{

|

i

\ o of Rs. 4500~ 5700 uxth effect from 17 11 1992.

i 2. The grlevance of the app11Cants 1s that they should.

! have been granted NFbG from 1st July to 14th year follouing the

| year of recrultment 1.e. July 1, 1989. The delay in holdlng

{

k' the reqular DPC Cannot bo attrlbuted to any fault of the
applicants. The appllrants besxdes sufferlng ‘in the paymznt

; wg,v , of their salary NFSG have also to suffer a regular increment

i

which shall fall. due Ln,thelyearSWtoMcomE. fhe;respondents

~by . the’ Neme dated November 9, 1993 rejected thz reprasentations
.on the: ground that thé ba51c Factdr uhlch is’to be taken into.

%e’NFSG of Jr; dmlnietrative Grade A.

considerna txon fon‘grantf

sium;

3#_¢is that a*person ehoJld be found flt Ey the" DPC for

e 32
~g appointment.to bhe basrc grade oP‘Jr. ”dhxnlstrative Grade

before he: can.be“cansidered‘Tor thé appointoent of the

.,._._,.--

EEe? .J"':i.-

Sy selectlon grede. ‘The DPC*to consider apoOintment to the

SAr.. Adm1nistrat1ve Grade uas holdin- assoczation with

.- . y [ . - . co. . .
- < PR .o a
. - - a - [N o - - : i
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_the. Unionvpublie Service Commxsszon of 17 11.1992. The
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aaid DPC found the officer Fit for appointment to the:Jr;h'

Administrative Group or the ITS Group 'A" and basedrg: the

'{’recommendd:ion of the DPC order dated Bth December, 1992

1ssued regarding appointment or the Officer ‘to JAG of

"ns Group A", ulth errect f‘rom 17 11 1992. The salection

s grade cannot be granted from a data prior to 17 11 1992 as_

the officers has been regularly app01nted from f? 11 1992.

Being aggrieved by this order the applicants have separately

filed thse applic:tlons and prayed for the grant of the

relief t at*the: reSpendents be direoted ‘to. treat the

.........

applicants “H entitled to grant of NFcG grade in Jr.
trativehﬁrade u1th effect Fram Sth June 1990 uzth all

e cOnSEqUentlal banefits 1nclud1ng seniority, Annual

£ !7‘ T

PaYment of errears etc.-~'1?€*& ﬁ**f:‘

*.increments,

37' The Cases of EI1° these 15 8ppllca”t5 all in faur

‘-:/.: g

-

1noh Shri Tapae“

Naity, Shri Arun Kumar Dubey, Shri ﬁeet_

Kumar Sen and Shri N' Sundara Raman, Shri Dxnesh Chandra

Jaln, Shri A Kf~

‘_,;;1.-. {mG and

ghbut India.

;fbasksrfhﬁaﬂcuof;xr ucpaupcﬂk' on“theirur£QUSn from dBP“tati°“

N

- . oo . i
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Adminis—'”

£

Coedt #ﬁv &6 ?CWL b? the'ordex ﬁeted 1%»11.1990 Thus, these 15 aDPllcant%ﬁ
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*‘ uere appointed purely 'dn temporary ad hoc basie 6n different

Wi fas

-t 43t

’dates as referred to above. Subsequently by the order

dated Be12e 1992 they uere appointed on regular basis to

_.offxciate in the Jr. Administrative Grade. Subsequently,

by tha order dated 7.5, 1993 these offxcers officiating on

) ,regular basis 1n JAG of ITS Group 'A‘ uere given N F oSG

in JAG uith effect from 17 11 1992. L

8. ¢ Theinespondents in their. reply have stated that
thefapplicante;uere-not;el;glble for grantof selectlon grade
prior to ¥7:71% 1992, .- As-per*theﬁprqvieicns;cqntalned in
DOPAT instructions dated 6u1 1989 the applicants became
eligible fOF: placement in N F._ G- only on. 17.11.1992-uhen

they were adguﬂgud-¢ flt by the Unlon Public Service

. Comrission to hold a postfin JAG.  In the aforesald instrUﬁtlons

- of DOP&T. dated 6.1+1969. is that the N. F 9. G . 1nﬂthe scale
sof Rs.‘4500-5700 is-a. selectlon quQe of JAG.Athus, a
person shauld be. first. ad]Udgeg flt for promotlon to the
:ba51c grade .of . JAG beFQre he Can be conszdered_in appoint—A
;gment in»the selectlon,graQe.; In addltlon to the conditions

. -of:14;y8als., of service, qverall\the performance, experience ;

v~ and any. othernrelated matter has tcrbe taken 1nto account

oA

+for,he, purpose. of granting N F.;.G.n w;ngthe 1nterest of

_service, and to keepgthe stagnation in service minimum
* Department

;. as IS .is. basically e service orxented JoQSCannot afford to
Cﬁﬁﬁkeep;tpg;posts at. higher level vacanté}nordinarxly long

- SPELESe- o The posts, therefore, WETE, fllled up on ad hoc basis.

- on the;recpmmendatlonugf.the departmental screening,commlttee

.......

~appo£ntment by the U P 5 C. by holdxng 2 0 F C._ Thus, thar

applicants cannot e;aim the grant of N F S.G. prlor to 17. 11 199

RELES B :S.;'_‘:!"; i ue-. hav.awhzear{d therhlem@ GG@SBJ’ for athe partles and

peruseduthe_ necnzd. Here the-questnon is-not of the seniority

.. of ‘the applicants counting of: dd - hoc .gprvice but’ the main L

S Yogug is uﬁétﬁefftneir'edwhacaaeparntmantnxorJAG in 115
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‘l,fcroup ’A'

can be consldared as. regular appointment FbﬁmW

theﬂtime they uere made to offlciate on.ad hoc and tihporary

'r:basis ln the exigency of service. Ue have seen tha copy

~;ﬁi"%{of the,recruitment rules and unless the process of- selectzon

A‘is underpone the officers cannot claim a regular appointment.
ﬁg%glauNatUre of tha appointment also goes to snou that promotlons

were made on ad hoc ba51s at dlfferentlw

pariods 1rrespech.ve
of the senlority.

These orders ha/e been passed on 6, 10.1989

p&aﬁ'aﬁeordiﬁgfto 'uIe~'his_'ani ity

to be:counted. from-the date-of his
pmosntment “@nd ot accobdlng to the
~date . oF‘conflrmatlon.

: _ ,’%}ﬁ;{corollary‘of ‘the “above rule is that.vla,-‘;i¥:'
L o e here " inltlal appOlntment As.:andy .ad hoc- JAéf_‘
T .and not sccording to rules and. made as a: :
‘L ' stop zqap: arrangement," ’
.84 h post cannot ‘be t

4 1app01ntee COntinues ‘in ‘the:
ptedly‘trll the regularésation
of i i BErvite in
the period of
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- should® not- be put to lose f
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uell as in their

’serVYEe’cereer‘onVeccount”of‘non holding'DﬁC*et the proper
“time. ‘In this connection the learned counsel has referred
“to the observations of the Hon'ble Supreme Court in the case
of Uest Bengal Vs, Aghore’ Nath Dey feported in 1993(2) SLR
P 537. The learned counsel highlighted para 22 ‘which is

" reproduced belows ° =+ ‘-

“There can be no doubt thct these two conditions
have to be read harmoniously and conclusion(B) o
cannot cover cas:s which are expressly excluded by
conclusion (R): Ve’ may, therefore, first refer
to conclusion (A). It -is clear from conclusion (A) -
“that ‘to enable seniority t6-"be counted’ from the date
of initial appointment and not according to the date
‘of confirmation, the’ incumbent of the’ post has to be .
initially appointed ‘according to rules . The

© corollary’ set out' in conclusion (A i), then is, that

~ where the initial appointment is only ad hoc and

"'not ‘according to rules -and made-as a stop-oap

~ arrangement ie enRdy aed hae esRd met seeeprding &9
piioe and me- the officiation in such posts
cannot be taken into account for- considerim the

27 - ggni6rity. " Thus, - the coroliary in ¢dnclusion (A)

- expressly excludes the, category of ,cases where

“iithe” initial appointment is-only ‘ad ‘hoc and not

__according to rules, being made only as a stop-gap .

!’ arrangement: “The- case- of the urit petitioners squarely
falls within this corollary in conclusion (),

tmuoiloT ajhich ‘says that the-offidfdtion in such posts cannot

be taken into account for coonting the seniority.'

Houever, the Case qf the~applicant is not covered by thev
case oﬂ Aghore Nath Dey (Supre) because at the timz when’
|ad hoc promotion ues made all tne eligible persons were
.>not given promotion on ad“hoc bas1s taking into account all

o 7 77" the -orders 6.12.1989

India senioriby and ‘as 13 ev nt_FronLG 10, 1989,L1& 11, 1993

Lthe order ‘of ad hoc© promotioh uere iseuad four times of

di?ferent officers including thosetuhoubre on deputation.

el ..—(

The case of the applicant-canibefgudged from the ratio of

the case of Keehav Chand JOSthGﬂd)OrS. Us. Union of India

“ 4

& Dre.‘reported in 1991 ét P~28§1uhere the Hon'ble Supreme

. Court. has:harmoniously interpretted Pera”iﬁ)vand (B) of

o the concluding Pera of . the Dirert RecrUitment Class 11

~ Engingering, foicers' Associatxon ssse. (Supra) The

_3&
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1AIR 1991 St 284 o e to
di‘Keahav Chandra Josh1 & Ore. Vs. [T 0 I & Anr.

AR B ?%&hl**"The proposxtxon 'A' lays doun that - once~an»
. incumbent is appoxnted to a post accordxng
CRite ruldsy thils - ‘seniarity ‘has toibe ‘counted .
o _ from the- date of his. appointment and not .,,-»“
SR e gl “aceor ding o .the ‘date  of his ‘confirmaticn. .
"The latter part thereof amplifies postulatlng

EERE sﬁj ..... - that: Where the indtial app01ntment is only ad hoc’”

LalTy wdE L Stop-gap ‘arrangement:, the ‘peripd of ‘@Fficiation
S e in such post cannot be taken 1nto account for
IOy reckdning senlorlty. “THe' quletessence of the
R Ny e propositions is that the appointmsnt to a post
PEER A o &hisﬁiﬁi Fmust: be*acodrdxngwto rulas ‘and ‘Aot by way of
- “ad hoc or’ stop=gap’ arrangement ‘made due to -
T admlnlstrative-exigenc1es.: I the initlal
~ -appointment thus made was’' de hors the. rules,»
RE S thé\entlreulength of suvh~servicetcanﬂot-be
. 1', f oounted for: senxarlty.. In other” uords, appointee -
«‘fﬁzﬁﬁéﬂu‘uould'becamﬂ ‘a member? D thb: servlce—in ‘the
RN substantlv'”capa01ty from the date of his.
= éthe abpointment lras™ ‘made
nd’ seniority wauld be- -
“‘tet?uetet ’prODOSItIJﬂS 'A' and
jent aspects, .of tRe sitwa tion. One-
the: dlrference cr1tically$ Prop051t13n
must therefore, "be - read .along with para 13-
o? themgudgement uhere;n the»retla ‘detidendi
‘of Narendra Chadha''s - cass was held to have . -
onsid erable ferce.~‘The iattervbostulabed that
“if ‘the . 1nitial app01ntment to..
SRRVEFOF: 'a%ﬁm%de deiiberately

% , , __: -and not according to rulss .and is Mmade ‘asta.
L nIvisniiicny s
|

) Lndisrégard
~off thg: rule -and* ‘a-lloded the 1ncumbent to contlnue
f-on thewpast“far @ell iy : 28 yEurs. without
- and. till the date.of regularlzatlon of
_he serviceu‘ T3 afce 'Ifh the.rules, the: -~

}& EThis«Poutt infﬂérendré handa S case
uas*c09nlzant of the ‘Fact” that” the;rules yEmpowar the .
'GoverAmant ta FE1a%" Ehe et 3e appointment _
'“uithout Teading pa anraph 13 and’ propositlon B —
8RS NEréndra’Chadhi te! fatisTtoget har thé true
dmport of ‘the: pr0p081t100 uould ‘not- b
We: uould deal ‘with ‘the. exerciseg® ,Mbo 'rZof relaxing -
therulé later, ‘After’ giving anxious’ consideration,
genare of. the viey: thatnthe lattgz half. af Proposition::

a;d down . xnlthet behalf 1ds.to-bey Fellewed.- LF the ]
cdncerned ulgs" proulde the procedire to fix: 1nter se

_;.g betueeq direct. nesrgltedand paematees,
the seni rltyvhas to b

%1\41‘

J

- v
L et o4

_has to be qaunted touards'

apprec1ated.<;.ii_,”

AA"uouId apply to the" facts of the tase and- the ruleflﬁgﬂ,

determined in that matter. #;tf ‘%

y en,the plaoeof ranking lnfﬁf
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promotion to eelection’posts.. It'is a established

rule that promotion to the eelectlon grade or selectlon
post is to be based primarily on merit and not on senlority
alone. The promotion 1s to be made accordlng to rules and
if the rules are si;entv oan.. any particular point, Government
can. flll up the gap and supplement the rules and issue
;nstructiona in conslstent uith the rules already framed.
The~UN of 6 1 1989 in no'uay is contrary to the rules of
promotlon to- JAG selectlon grade appllCable to the app11Cants.
A person, therefore,'should be Found Flt for appointment
to the baslc grade of JAG before he'EAh be considered for

| appointment 1n the selectlon grade.* In the present case the

| appllCants serv1ce uere regularlsed u1th-eFFect from 17.11. 1992,
the date;on-uhlch theyuere adwjudged flt to hold the post

e

in, JAG by the Unlon pUbllC Servxce Comm1531on. The ad hoc

-

Departmental»SCreenlno Commlttee uhlch ls an internal matter’

o FPR
Ll
......

oF the departm nt and the U n;Public Servxce Commission

o LI RN

. uas not assoctated..urth the saxdr_gereenlng Comnlttee.

\J‘ . s st 1y _.,-"\

there 15 no 1nord1nate delay on the part of the respondents

for calllng the D P.e.; The gppl_cants have annexed a copy of

e

Schedule III under Rule BM ITS

appl;cants, R ﬁB‘tS;'7;JJ

: ‘a L Ty
. A . s d

6. T The respondents heve already considered the

R i ;, v__: RS R

repreaentatzen af the appl1eants and réjected the same by .

e b I RPEEAI U FER- _."," .x_, [AREY

“$tating that DPC to .

3d
et d

the 1mpugned*araer oF November 9, 1993

$ o
I JaRATa »4...‘_:..:&::—.'.,

consioer appointment to JAG ‘was held in assoclation vith -

. T

s P R oa - -~ -.L e j-" ,,- ..._1 . ]
. ~ - Yo e B ESS S A Ll,__»,&;u T

tha Union‘Publlc Seruice Commlssxon on 17 11. 1992. On

4 P S s .;,, o4 .; ~ .._...‘ s l. 2 s \va_’ ‘.’

' the recommendatlon ‘of the' DPC, the applicants uere regularly‘

-

o e - o ; - 2l

' appointed in JAG of ITS Gr:up 'A'Julth effect from 17.11., 1992o, il

- - : R - o . d P t-N ]
R _,_,_',) o TR 3 ¥ it - L SoRn

L«.‘

he
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'féias to g1ve them_h

,<l¢E;NanendathghadhaJ’“

‘{},footing uhere;

ﬁyﬂto the post of Deputy Superintendent of 3a118.3;2:7£f_ﬁ” *"“

*f*m;ttal*

. "‘,.;/"'1

A(fhefeelectlonigrade cannot be granted to them from aqdate
w-PflOr*td”l? 11‘1992.' The - contention of the learned counsel’
"L;;that ad hoc promotlon uas.almost a regular promotlon cannot
k‘"jﬂbe accepted as elioible persons have to ‘be considered on all
oflndla Senlority basis 1nclud1ng those uho had gone on deputatlon i
~;on ‘ex. cadre~posts. At the tlme of promotion an ad hoc -

" bafis. 1t was': specifically mentxoned that the promotion is:

only a stop gap arrangement being purely on temporary ba51s.

In vieu of thls fact the perxod betueen ad hoc promotion-;r

‘1. r .temporary bas1s tlll the regularization of: the applicant
Tom 17, 11 1992 cannot be counced for the purpose of senzorityu»‘
3 or grant of flnanclal beneflts. Dnly beCausexthe. appllcant‘wV
-e“uere ellglble or- that the ‘vac ancxes ﬁa exlsted -dr~that ffp
':certaln ellglble persons uere con51dered and also that the
“appllcan+s contlnued unlnterruptedly txll regular;zatzon

7,fof their serv1ces in. JHG ulth effect from 1? 11 1992 Ulll

S

y;not glvethem any beneFit. The app01ntment,uas rot a"cordlng

:“rom 1993 tllﬂ 1992 the perlod 1s so short

eneflt as has been gzuen 4in the cace of

{nion of Indla.

?Tﬁiva Thc learn°d‘counsel has also referred to the case of
'P U.T Phllllp Us. Nara51mha Reddy end Ors reported in 1Q¢7 h

k ,Uol 25, ATC P 629. Thxs authorxty 15 totally on dlfferent

Jue adhoc servxce uas counted For ellglbil1ty

-

A\B *"Sin h)

L '( .P. Sharma)fﬁlififf?g[;;
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Member(J)
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