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CENTRAL administrative TRIBUNAL, PRINCIPAL BENCH
O.A.No. 410 of 1994

TL,- vhTo thP day of March, 1999New Delhi, this tne

""""

Sh. B.dha Lai "r/0
WUaae Rattangarh, Post Pala, Via Mala
Khera, Distt. Alwar, RaDasthan.

(By Advocate - Sh. A.K.Behra)

1.

A.

—applicant,

Versus

union of India through the
Secretary to the Govt. of India,
Ministry of Finance, Deptt.
Revenue, North Block, New Delhi.

The Secretary, Union Public Service
Commission, Dholpur House, Shajahan
Road, New Delhi.

The Secretary, Ministry of
Personnel Public Grievances and
Pensions, Nortth Block, New Delhi.

Director General, National Academy
of Customs, Excise and Narcotics,
Pushpa Bhawan, Madangir, New Delhi.

(By Advocate - Sh. R.R.Bharti)
—respondents.

order

Mr. Justice S. Venkatraman :

This is an unfortunate case where the applicant

who is a scheduled Tribe candidate appointed on being
selected and appointed in Indian Customs and Central
Excise through a competitive examination, gave up his :ob
as Naib Tahsildar, lost the new job also after six years

of service on account of his failure to complete paper
II (part I) of the departmental examination, though he
had passed nine other papers.
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2 After joining the service. In 1980, the
applicant appeared for the oepart^ental Examination in
1982 and passed all other papers by 1985, except Papr II
,Part-I), customs taw. Tariff and Procedure. It Is not
alaputed that the respondents extended the period of
probation of the applicant for enabling him to pass the
Departmental Examinations and he was also warned that
he falls to complete the Departmental Examinations, his
services were liable to be terminated In accordance with
the terms and conditions of the appointment order. The
last chance was given to him In 1986 and unfortunately
even In that year he could not get through that one
paper. In view of this, the services of the applicant
were terminated by the President vide letter dated
26.2.1986. An appeal preferred by him against that order
was also rejected. The applicant then filed the
application before this Tribunal In OA No. 1650/87
rasing various grounds. He contended that some other
similarly sltutated officers had been confirmed even
though they had not passed the Departmental Examination
and that relaxation had to be given to Scheduled Caste
and Scheduled Tribe candidate as per OM dated 23.12.1970
issued by the Govt. and that he was eligible for such a
relaxation etc. The Tribunal while setting aside the
Appellate Order dated 16.10.86 directed the first
respohdent to dispose of the appeal of the applicant in
consultation with the U.P.S.C. by a Speaking order
covering not only the points raised In the appeal but
also the points raised In the OA with special reference
to the precedent oases of three persons of 1986 batch to
which the applicant himself belonged.
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3 Even after the applicants aPPeal was M
•f-h IIPSC the first

considered in consultation with
A- A not find it possible to acoeed to therespondent did - v h as

repuest of , the applicant and his appeal was reiec e
perAnne.ure A-. order dated m
application, the applicant has apain duestioned not onlv

a orripr of termination of his
the oorrectness of the order

A 1 hilt also the order passed inservices as per Annexure A-1 but also
appeal at Annexure A-2. He has further soupht for
Pireotlon to the respondents to reinstate him and confirm
him in Indian Customs and Central Excise Service Sroup
A with continuity in service and seniority and full

back wages.

4. Though the applicant has alleged in his
application that the respondents have in the casees of
officers named in the application have exempted them from
passing in a few papers of the Deptt. Examinations and
confirmed them, it is seen from the reply of the
respondents that it is only in Hindi. Paper (Language
papere) such exemption has been given and

f exemption in other papers has been given. There is no
other material on record to show that the respondents had
given exemption to any other officer who had not
succeeded in a paper other than the Language Paper.

5. Learned counsel for the applicant straneously
contended that the Govt. itself has issued OH
No.8/12/69-Est.(SCT). dated 23.,2.(970 stipulating that
in the matter of confirmation made through such
confirmation examinations. Scheduled Castes/Scheduled
Tribes candidates who have not acguired the general

V
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aualifylns standards shodld also be .considered
eon«r.atlon provided tbey are not toond onfit for socb

V.J t-hat the Qualityingpromotions/confirmations and
4 <ihoulcl be relaxed, thatstandards In these examinations should

1.K csnni i rant had passed in all nine
this is a case where the applicant naa p

. that even in this one paper, in the firspapers and that even

attempt he secured 90 out of -50 marks, though the
puallfylng limit .as .00 and that the respondents had to
relax the Qualifying standards so far as SC/ST candidates
«ere concerned and If such relaxation had been given, the
applicant would have succeeded by virtue of the marks
obtained by him. He further pointed out that though this
ground had been taken in the previous OA as well as In
the appeal wherein even a reference to the ludgement of
the Hon ble Supreme Court In Comptroller and Auditor
General of India v. K.S.Jagannathan, 1986 (2) SCO 679
had been made and In spite of the specific direction by
this Tribunal that every ground raised by the applicant
should be considered and a Speaking order be Issued, the
respondents have not at all referred to this aspect
(Annexure A-Z). He pointed out that In Jagannathan"s
case, the Supreme Court had referred even to the 0« dated
23.12.1970 and had indicated as to how a relaxation in
the Qualifying standards will have to be prescribed and
that the applicant is entitled to the benefit of that
Govt. order, which If given, would entitle him to pass
in the one paper in question.

6. The OM dated 23.12.70 relied upon by the

applicant reads ad under
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examinations

confirmation examinations.

x: 4-kx5i Mini<=itrv of Financ©»Attention Ministry of Home
etc.. is invited to Ministry

25tt July. 1970 in which it hasdated the 25th ;Juiy. direct

whe?L? S examination orrecruitment, "^®ther y

iXlTsT '̂ aslfs/ScLduled Tribescfnd?dates are not available on the^basis
n-f the aeneral standard to fiiiSLanclef reserved for them, oandldtaes
belonalng to these ~""«,ties^^may__^b^
J^cancfes rServed tor them provided they
are not found unfit for
such post or posts. A question has been
raised whether relaxations
qualifying standards could be
SC/ST candidates on the same basis ipromotions made through
comoetitive examinations and m
departmental confirmation
where such examinations are prescribed toSetrrmlne the "I,
for confirmation. The patter has b
carefully considered and it has be®"
SS^lLd that in promotions/confirmations
made through such ^uoCastes/Scheduled Tribes nualifying
have not acquired the general Qaalxfyiug
standards in such examinations could also
be considered for promotion/confirmations
provided they are not found unfit for
such promotions/ confirmations. In other
words, the qualifying standardsexaminations could be '"f ,J®''the
of SC/ST candidates in keeping with
above criterion."

7. Though in K.S.Jagannathans case (supra) the
supreme Court was dealing with the guestion of fixing the
lower Qualifying standard for promotional examination and
though in view of the subsequent judgement of the Hon ble
supreme Court in Indra Sahnl s case and S.Vinod Kumar &
Anr. V. union of India &Ors,, 1996 JT Vol.8 693, the
Govt, has withdrawn OM dated 23.12,70 so far as it
relates to promotion, that OM continues to be in force un
respect of relaxation of standards in confirmation
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examination. Aa such, the mehod of givlna relaxation as
indicated in lagannathans case would he applicable so
far as the confirmation examinations are concerned.

8. we wanted to know from the respondents
counsel as to whether there was any reason for not
applying the OM dated 23.12.70 so far as the departmental
examinations prescribed in the respondents department
for the purpose of confirmation. We also wanted to know
whether there are any statutory rules which stipulated
that if a probationer fails to pass the departmental
examination by securing the qualifying marks. his
probation period cannot be deoalred to have been
completed satisfactorily. He submitted that there were

no statutory rules in that regard and that, however, the
appointment order itself made it clear that he would have
to qualify in the departmental examinations within the
probationary period. He did not contend that the O.K.
dated 23.12.1970 was not applicable to the Instant case.
Even in the speaking order passed in pursuance of the
direction given by the Tribunal, no reference is made to
the claim of the applicant that he was entitled to
relaxation of the standards as per O.M. dted 23.12.1970.
in the reply filed in this case, the respondents have not
asserted that the O.M. in question was not applicable to

the departmental examinations which the applicant had to
pass. On the other hand, in the reply, the respondents
have stated that as per terms and conditions of
appointment he had to pass the prescribed departmental
examinations within the probationary period of two years

and that that period could be extended at the discretion
of the Government if he did not qualify for confirmation
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within that period by completing the training
satisfactorily and passing the departmental examinations,
in effect, it is not disputed that for purposes of
confirmation It is essential to pass the departmental
examinations, though passing the departmental
examinations does not automatically entitle
confirmation, as he has to fulfil another condition also,
namely, satisfactory work. As such, the fact the
departmental examinations are prescribed for purposes of
confirming the candidate in the service is not disputed.

9. When once it is found that these departmental
examinations had to be passed for confirmation, there is
no reason as to why the O.M. dated 23.12.1970 should not
be applied to these departmental examinations. In fact,
in the reply the respondents have pleaded that the
instructions contained in the O.M. dated 23.12.1970 were

kept in view while extending the period of probation of
the applicant and allowing him repeated opportunities to
pass the departmental examinations in full. This shows
that the respondents do not dispute the applicability of
the above O.M. to the case on hand.

10. The O.M. dated 23.12.1970 does not

stipulate that more opportunities should be given to the
SC/ST candidates to pass the examinations. The purport
of that O.M. is that the same standard of evaluation
which is applied to the general category candidates
should not be applied to the SC/ST candidates and that
some relaxation in the standard of evaluation should be
given to those candidates. In fact, that O.M. indicates
that even though the SC/ST candidates have not acquired
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the general qualifvina standards they should
considered for oonfir.atlon provided they are not found
onfltfor such confirmation. In dagannathan's case

the mode of relaxing the standard for SC/ST
j 11- uiith and the Supreme Court ha:>candidates has been dealt with and tne

held as hereunder =

What is. therefore, required to, caid office Memorandumbe done under ^he said _orri ^
dated January 21. ' candidates
qualifying ^ g^tmental competitive
®'"'®"ni"t?ons'" fo? promotion and in

frria^rd^or iref"dSari?yirg
Standard for the candidates belonging to the
scheduled Castes and the ®f a
rcx^nfict of each examination, so tnai. i r
sufficient number of ''®^sSheduled|̂;tbrs^^rlot=^dra!lfr'acc^?dlng'°r;he
^g^^nerJl Sflhr^^falifd 'Sr
?ower'Qualifylng standard where there are a
number of vacancies in the posts
the reserved duota and not enough oahdldates
ftinSi"d® in thfs connlctlon, it should be
bo?nf in mind that the Office Memorandum
Sated December 23. 1970. referred to in the
said Office Memorandum lifted January ,
iq77 states that it was provided by Office
Memorandum No.1/1/70-Est.(SCT) dated July
7? 1970 that in the case of direct

n-mLnt whether by examination or
;theriSr -i? fufflclent number ofScheduled Castes/Scheduled Tribes candidates

rtfniS^i%o°?lu"aII "rvaclnc^ s
reserved for them., candidates hel°"9i"? 1°
these communities may be to fill P
the remaining vacancies reserved for them
nrovlded they are not found unfit for
appointment to such post or posts . and that
it had been decided to
relaxation in the case of
through departmental
examinations and in
confirmation examainations.

3l?f"rnc^ blfw^er'the geLral -gyaUfying
Standard and the relaxed or lower qualifying
standard will form the zone
when the result of each
ascertained according to
qualifying standard. The
appear

make a similar
promotion made

competitive
depar tmental

When these two
fixed, the

of consideration
examination is

the general
candidates who

1 stanudi u. > .,,.,.4.,..^

for departmental competitive
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examination, for Promotion
standard Pecause suon

Tnnear for the examination to what exteni:

"'Vdrd ^Xaf ^^inr"°St^e^ ^^df^troniTrrscrfbed 'bf the said office Memorandum
dated January 21. 1977, are fulfilled....

n. in the instant case, the respondents have

not prescribed any lower standard for evaluating the
performance of the SC/ST candidates in the departmental
examinations. Giving a number of opportunities to the
SC/ST candidates to secure the same qualifying marks as
is prescribed for general category candidates is not what
is contemplated under the above O.M. In the instant
case, the applicant had in the first attempt secured 90
out of 150 marks in the particular paper as against the
prescribed qualifying marks of 100. It is no doubt true
that in the latest examaination he secured only 66 marks.
If the respondents had followed the instructions in the
above O.iyi. when the applicant secured 90 marks, he would
have been eligible for being declared as having passed in
the examination. Merely because the respondents failed
to follow those instructions and the applicant was forced
to again appear for the same examination, and he secured
lesser marks, cannot deprive him of the benefit which he
was entitled to under the above O.M.

12. Though in the normal circumstances we would

have directed the respondents to consider giving benefit
of O.M. dated 23.12.1970 and then pass appropriate

orders, it is seen that in this case the applicant was
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removed from service as long back as 1986 and
even though this Tribunal had directed the respondents to
consider all the grounds urged by the applicant in the
earlier O.A. and the appeal and though the applicant had
raised the plea that he was entitled to the benefit of
the above O.M., the respondents did not consider that
plea and again affirmed the earlier order of removal from
service. If after such a long lapse of time, we again
direct the respondents to consider the case of the
applicant in the light of the above O.M., the applicant
may not get any relief and the period of his agony may

prolong. While passing the earlier order, this Tribunal
had directed that in case the representation of the

applicant was accepted and he was reinstated in service,
he would regain his seniority and continuity of service

without arrears of pay during the period of his removal

which would be considered as dies non. We feel that on

the facts and circumstances of the case, we should give a

direction to the respondents to give the applicant the

benefit of the above O.M. in respect of the one paper in

question and on that basis to consider the issue of
declaring his probationary period having been completed
satisfactory.

13. For the above reasons, this application is

allowed and the impugned orders are set aside. The

respondents are directed to give the applicant the

benefit of OM dated 23.12.1970 in respect of paper II

(part I) of the departmental examination which he took in

first attempt and secured 90 marks by giving requisite

•\
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relaxation and then to pass appropriate orders with
regard to the issue of satisfactory completion of the
probationary period. This shall be done within 3 months
from the date of receipt of a copy of this order. If the
respondents pass an order declaring the applicant to have
completed his probationary period satisfactory
applicant shall be reinstated without back wages , him
continuity of service from the date of his removal tiU^
the date of his reinstatement treating the period as

No costs.

/as/

( K. IKuthukumar )
Member (A)

( s. VenkaJtarraTnan I
\/i?e"^airman


