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CENTRAL AOMINISTRATIGE TRIBUNAL
PRINCIPAL BENCH,NEW DELRI

' C.AWN0.337/94
New Delhi, This the 9th Day cf August 1534

Hon'ble Shri J P Sharma, Member (3

han'ble Shri P T Thiruvengacam,Member (A,

3h Girdhari Lal, s/o 5h Babu Lal

aged about 3L yearsjyuorked as Swesper in
{ck Nayak Jai Parkash Narain Hospital,
Mew Delhi

r/o B-326,5%angam Park, Delli 110L07.

eeshpolicent

By Shri Mahesh Srivastav, Rdvocate
Versus

9. Government cf Naticnal Capital
Territcry of Delhigthrough its
Chief Secretary, Gevt of N C T cf Delhi
S Shamnath Marg,Delhi, :

Z. Medical Superintencent
Lok Nayak Jal Parkash Narain Hespital
New Delhi, ‘

.. .Resucndents

0o

By S5hri SK Gupta,Proxy ccunsel to
Shri B S Gupta, Advocutse

0 R D E R(Craly

Hen'blg Shri J.P. Sharma, Member(J)

1. The applicant was engaged as a Suéppér in Lok Nayak
Jai Parkash Narain Hcspital,New oeihi. By the rraer
dated 10;1.91 invoking the proviso of Rule 19{ii,

of the CCS{CCA, Rules 1965 the Deputy Medical
Supat(Administraticn) imgcsed a punishmént cf

remcval from service with immediate effect. The
applicant filed this aﬁplicatisn in Fab 94 ‘
seeking the pelief that the afcresaid order be

guashed. The respcndents on notice filed reply
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stating thst the applicaticn is barred by limitaticn
and further tne order of removal was served on the
applicant on 25.2:91 and was also published in the
Paper in wide circulation in Belhi, But the azpeal
of the arplicant against that order having been
filed after 45 days, which is the stipulated pericc
provided under cule 23 of the cCS{CCA, wrules nc
orders uere passea cn tie same,
2. In the counter furtiier, tre respcnqents statad
that the applicant is a habitual absentee from duty
angd because oOf thét absence frocm duty as para
medical staff he was inéfficient in the dischargs
cf duties towards tie Qiling patients coming for
treatment in the Hospital.
3.. No rejoinder has beeﬁ filed, rowever the
lear’ned counsel for tne applicant:istates that
before commencing tne érgument to-day hé anrrised
the bench that a copy of rejcinder is handed cover
to responden£s to-day and the-same is being Filed
in the course of the day. Houéuer in any manner
inadverfaﬁﬁly or ctherwise we could net get the
actual intenticn of the. learned éounsel and
commenced the hearing of the case and also saen
the departmental file. |
4, 5hri S KR Gupta anoeared aé proxy ccunsel fer
Shri 8 S Gupta, cecunsel for respondents. Tne
provisiens uwhicn have been invoked in this casz
are provdded under Rule 19{ii} cf the CCS (CCA;

. [the
Rules 1965 which lays douwn that where/. aisciplinary
authority is satisfyied fcr reasons to bDe reccrdad
by it in writing that it is not reasonably practiceble
to nold an enguiry in the manner proviced 1in tbess
rules, === thc disciplinary may consider the
circumstances of the case and make sucn orcer

ttierein. These -provisc falls from tpara . {2; of

-
LI )

e e~ P -




&

-~
- e

~

croviso to article 211 of the Constitution cf India
which lays down that edewss that %%; person.snaii é
be dismissed or temcved Or reduce{hém /n nané:
except after an enguiry in which fe has been informed
about the charges against him and g;uen a reasrcnadis
tpportunity cof béing hewrd in respect cof tne crergss
P nngy
egcepting where the authority -maéﬁbouer tc remcva
&

a perscn c¢r Teduce him should reccrd the reascns
in uwriting that it is not practicable tc hold such
enguiry. This matter has been dealt in detail
in thfie case cof UGl versus Tulsi Ram Patel
1985(3,; SCC pace 398.
Z. e have considered the pcidt of limitation. In

. er 5t%1991 offina applicant
fact the impugned order/cf 1991 nof the applicant
filed this in Feb 1994. Houever,the applicant
nas preferred an‘appeal which was admitted by tre
responagents in their reply. A copy of appeal ihas
alsc been filed on record and that is cated 12“1?~02.
The learned ccunsazl for the applicant Placed befcre
the Bench a postal receipt of sending the appeal by
pecst which bears thesstamp of tne post cffice and
which was sent with acknouledge aue asarassed tc

the Mecical Supdt LIPN Hespital, New Deli:i regived

. in his office on 13,12,92. Tne resc:indents particularly

?‘_—.

the Hppellate Authority was under boundaen duty tc
digspose of this appeal may be on the point cof limitatic
having preferred after the statutory pericd of

45 days. Sd¢ long as the appeal was not disposed of

the issue cf limitaticn cannot  be said to be exhaustsd
against the applicant as the g¢raer cf the nrppeliate
Authcrity.mergesin the order cf the disciplinary

author ity as held by the Hen'ble Supreme Court

in the case of 8 5 Rathcre Vs 53tate of MP re~arted

in AIR SC page 10. Though the applicant crulu nct
assail the order of reacvalat thé relavant geonbd of
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time Dut'tha limitation continues runnipg sc leng
as the appeal remains pending and is nct dispceed
by the Appellate Authority. Tnus the applicaticn
is therefcre & ncot barred by limitation,

6. We sonsidersd the main grounds of attack cf the
impugned order and legally also the crder cannct be
sustained because the disciplinary authority hac not
given any reasons uhatsBeuer what to say of the
spealiing corder. ., Thecugh it is the prorogagtive

of the administration to withihold the reasons

on the ground that the enquiry is not practicable

at that geoint cof time still it is cpen to a judicial

revisw whether the disciplinary authcrity has

reascnably applied its mind in coming to the cenclusicn

in deciding that enquiry. Wwe have alsc gone thrcugh
tne departmental file and the departmental file tec
does nct give any more reasons thajg what has bsen

placed by the disciplinary authority in the impugned

order of 16.1.1991.

~

7« A Lovernment servent cannot be removed from
service by his mis-conduct allegyed against him except
by holding an enguiry and that has not been decne
in this case. The case has been taken under the
exceptibn provided under sub para (2; of Rule 15 of
the CCS(CCA} Rules 196é!$he.disclp;inary authority
has nct given any reason as tc how the enguiry
hs

can be d{spensed with inqcase particulery where the
applicanéballeged tc have been absent cn earlisr

"
GccasionSand did not regort for duty and remained
unauthorisedly absent in that period. UGnless the
acplicant is‘giyen a show caase in the form of
chargesheet andwduly hexzrd on the basis of h

A .

representaticn Bny.order pzssed will.be against

lg

tne principles of natural justice as well as also
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as aguinst the provision of article 311 sub pera{2}
provisc <.
&, We could have directed the respondents to disposs
cf t%e‘appeﬁl and that exercise will be futile in
nathe uhen the crder of the disnissal 1s & non
speekigg order and does not glve any Ireason JS te

R or i : . .
w " the disciplinary apthority has takan thig
actien., Therefore the order of the disciplinery
autherity dated 10.1.91 cannct stend.

'

3, Thz application.is therefcre allowed and the

imsugned order of 10.1.91 is quashed and set aslde.

The epplicant will be re-instated in service wilhin

‘& period of one month from the date of the r-ceipt

of the ccpy of this crder. Herver; it is cupen o
the respondents to proceed against him departmentally
w5 envisaged under the gcCS(CCA) Rules 1965 and

may take acticn against»him according to lau

and this order will be subject to the final crder.
The respondant shall also consider the pericd of
abzence earlier to the order of rewmovzl fron sevice
and alsc for the psricd he remained withcut duty
from 10G.1.91 till he is ordered tc jcin by virtue

of this o.der and decide payment of wages according
toc law. Theé amplicaticn is disposed cf with ne

crder to costs,

by dme

(P.T.THIRUVENGRDAM) (3 P SHARHMAj
Member (A) Member {3
Lce
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