
CLNTRAL riOn IN I3TRMTLJL TRIBUNAL
PRINCIPAL BLf\lCH,NEy DELHI

' D. A", No. 337/94

Neu Delhi, This the 9th Day of August 1994

Hon'ble 3hri 3 P Sharrna, ['lember(3)

hon ' ble Shri P T ThiruvjenqaQam .Plember (A

3h birdhari Lai, s/o 3h Babu Lai
aged about 3L ye ar s ork ed as Sweeper in
Lck Mayak 3ai Parkash Narain Hospital,
New Delhi

r/o 0-326,3angam Park, Delhi 110U07.

By Shri Hahesh Sriuastau, Adwocate

Versus

•1. Gov/ernment of National Capital
Territory of De Ihi ,thr ough its
Chief Secretary, Gcvt of N C T of Delhi
5 Shamnath Har g^.'De Ihi.

2. f'ledical Superintendent
Lok NayakJai Parkash Narain Hospital
New Delhi,

...Re so cn den ts

By Shri SK Gupta, PrQ»;y counsel to
Shri B S Gupta, Advocate

•D R D E RCCral;

Hon'ble Shri P.P. Sharma, f1ember(3)

1. Thie applicant was engaged as a swepper in Lck Nayak

Dai parkash Narain Hospital,Neu oelhi. By the craer

dated 10.1.91 invoking the proviso of Rule 19(ii_;

of the CCS(CCA; Rules 1955 the Deputy fledical

Supdt(Administraticn} imo osed a punishment of

remcual from service with immediate effect. The

applicant filed this application in Fab 94

seeking the relief that the aforesaid order be

quashed. The respondents on notice filed reply
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stating that the applicaticn is barred by limiraticn

and further the order of rernoual uas serv/sd on the

applicant on 25.2*91 and uas also published in the

Paper in uiide circulation in Delhi, But the ajpeal

of the applicant against that order hauing been

filed after 45 days, uhich is tf-iB stipulated perico

provided under nule 23 of' the cDS(CCh; hules no

orders uere pas sec on the same.

2. In the counter further, the respcndents stated

that the applicant is a habitual absentee from duty

and because of that absence from duty as para

p?- medical staff he uas inefficient in the discharge

of duties touards' tr.e ailing patients coming for

treatment in the Hospital.

3.. No rejoinder has been filed, Houever the

learned counsel tor the applicantostates that

before commencing the argument to-day he apprised

the bench that a copy of rejoinder is handed over

to respondents to-day and the-same is being filed

in the course of the day. Houeeer in any manner

inadvertantly or cttieruise ue could not get the

actual intenticn of the learned counsel and

commenced tlie hearing of the case and also seen

tlie departmental file.

4. Shri S R Gupta apioeared as proxy counsel for

Shri B S Gupta, counsel for respondents. Tne

provisions uhicn have been invoked in this case

are prouided under Sule 19(iij of the CCS (CCAj
/the

Rules 1965 uhicn lays doun that uhere/:. oisciolinary

authority is sa ti sfyied for reasons to be recorded

by it in uriting that it is not reasonably practicable'

to hold an enquiry in the manner proviued in tbesa

rules, the disciplinary may consider ttie

circumstances of the case and make such order

therein. These •[6r oviso falls from tpara-(.2) of



pro\/iso to article 311 of the Constitution of India
no

which lays oown that ©Jrettse that person si'iaii ^
be dismissed or rernoued or reduceijl^fi In /l(& nh—

except after an enquiry in which iie has been informeo

about the charges against him and given a reascnaoie

opportunity cf being hsord in respect of trie chcarges
1-0 nCv

eacepting where the authority -Ir^i^power to r em ova

a person or reduce him should reccro tiie reasons

in writing that it is not practicable tc. hold such

enquiry. This matter has been dealt in detail

in the case of UOI \yersus Tulsi Ram Patel

1985(3} see page 398.

0. Ue hav/e considered the pciitjt of limitation. In
/is

fact the impugned order/of 1991 n_£ the applicant

filed this in Fefa 1994. However,l^he aoplicant

has preferred an appeal which was admitted by the

respcnoents in their reply. A copy of appeal ihas

also been filed on record and that is dated 12-1'j~92.

The learned counsel for the applicant placed before

the Bench a postal recbipt of sending the appeal by

post which bears theestamp of tne post office and

which was sent with acknowledge owe aooressed tc

the i^leoical Supdt L3PM Hospital, New Oelni recived

. in his office on 13.12,92. Tne respondents particularly

the Appellate Authority was under boundgn duty tc

dispose of this appeal may be on the point of limitaticn

having preferred after the statutory period of

43 days. 3 d long -as the appeal was not disposed of

the issue cf limitation cannot , be said to be exhaustsd

against the applicant as the proer cf the /ippoliote

Authority mergeiin the order of the disciplinary

authority as held by the Hcn'ble Supreme Court

in the case of 8 3 Rathcre l/s State of flP reocrtod

in AIR SC page ID. Though the applicant cculo not

assail the order of r ei,; cv ejI at the relevant pc..nt cf



u

time tut the limitation continues runnigg sc Icnc

as the appeal reraains pending and is not disposed

by the Appellate Authority. Tnus the application

is therefore iss not barred by limitation.

6. iDe considered the main grounds oF attack of the

impugned order and legally also the order cannot be

sustained because the disciplinary authority rsao not

given any reasons uhatsoeuer uhat to say of the

spea'^ing order. . Though it is the praroggtive

of tl'ie administration to uithhold the reasons

on the ground that the enquiry is not practicable

at that point of time still it is open to a judicial

review uhether the disciplinary authority has

reasonably applied its mind in coming to the ccnclusion

in deciding that enquiry. ie have also gone through

the departmental file and the departmental file too

does net give any more reasons tha^i^uhat hcis been

placed by the disciplinary authority in the impugned

order of 1G.1.1991.

7. A Cuvernment servant cannot be removed from

service by his mis-conduct alleged against him except

by holding an enquiry and that has not been dene

in this case. The case has been taken under the

CKception provided under sub ^{2} of Rule 13 of

the cC3(cCA) Rules 1955 ^the disciplinary authority
has not given any reason as to isou ttie enquiry

Aiu>
can be dispensed uith in case particuiary uhere the

applicant alleged to have been absent cn earlier
•A

occasioniand did not report for duty and remained

unauthor isedly absent in that period. Unless the

applicant is given a shou caase in the form of

chargesheet and duly heard on the basis of his
'1

r epresentaticn tny •. order passed uill-.be against

trie principles of natural justice as ueii as also



33 against the prevision of article 311 sub p£ra(2>
p r cu i 3 0 2.

b, Ue could have directed the respondents to disp.-'Se

of the -appeal and that sxsccise will be futile in

nature uhen the crder of the disjiissal is a nrn

speakigg order and does not give any reason as t'.

the disciplinary aathority has taken this

' action. Therefore the order of the disciplinary

authority dated 10.1.91 cannot stand.
(

9. The applicafcrori-is -therefore allouod and the

irrijjugned order of 10.1.91 is quashed and set a.oi>.ie.

X The applicant ui11 be re-instated in service uithin

a period of one month from the date of the receipt

of the copy of this order. However j it is open to

the respondents to proceed against him dspartmen ca 1iy

dS envisaged under the r;CS(CCA) Kules 1965 and

may take action against him according to lau

and this order will be subjiect to the final order.

The respondent shall also consider the period of

abpsnce earlier to the order of removal from se. vice

and also for the period he remained uithcut du'ity

from 10.1.91 till he is ordered to join by virtue

of this O-der and decide payment of wages according

to law. The application is' disposed of with no

order to costs.

(P.T.THIftUyENGnDAI^I) (d P.SHMRMA;
f1ember(A} flember{j;

LCP


