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CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BENCH
. NEW DELHI

0.4. No.266 of 1994 decided*Bﬁ*ZLr9.19§8f
Name of applicant Shri A.K!Singhal
By Advocate Kdne
Versus
Name of respondent/s Union of India & others

By Departmental representatives -S/Shri

U.Viswanandan, S.C.Sharma,SOs & Praveen Kumar
Assistant.

Corum:

' Hon'bie Mr. N. Sahu, Member (Admnv)

Hon'ble Dr. A.Vedavalli, Member(J)
1. To be referred to thevreporter ‘- Yes/N4
2. Whether to be circulated to the- —;gé?No

other Benches of the Tribunal.

(N. Sahu)

Member (Admnv)’
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r,:;-;;hﬁ_ CENTRAL ADMINISTRATIVE'TRIBUNAE«WPRINCIPAL BENCHaw Qﬁé&/’

Origlnal Appllcations Nos 266&267 of 1994

M gy of  September, 1998

New Delhl, thls the U day of September.

C
~ Hon ble Mr. N. Sahu, Member (Admnv)
Hon ble Dr. A. Vedava111 Member(J)
"7 0.A. No.266 of 1994
.Shri  A.K.Singhal, S/o Shri Baijnath Prasad, _
Executive Engineer, Nor thern Regional T
Electricity Board, Katwaria Sarai, New
nt Delhi-110016 r/o A-3, WREB Colony, Katwaria
O Sarai, New Delhi-16 . -APPLICANT
L : .
?;g (By Advocate -None) ;
l‘:‘f‘i ~
P?ﬁ Ver sus
b
e I, Union of 1India through the Secretary,
Ii . Ministry of Power, Shramshakti Bhawan,
1 4ﬁ New Delhi. . . -
I E .~ 2. The  Chairman, Central Electricity
‘ ;“ Authority, Sewa Bhawan, R.K.Puram, New.
: Delhi.
4 :
it _
41 3. Mr. Tara Chand, Appraiser (Non-Expert)
"E' Office of Collector of Customs, Madras.
{:r §, Mr. R.K.Verma, Executive Engineer,
‘ g Northern Regional Electricity Board,
§ T Katwaria Sarai, New Delhi - 110 016.
éf; 5. Mr. Mahipal Singh, Deputy Director,
i , HEDP Directorate Central Electricity
4 Authority, Sewa.Bhawan, R.K.Puram, New
i . : Delhi.
- »
- 6. Mr. Mano) Sikdar,- Executive Engineer,
g Northern Regional Electricity Board,,
:f Katwaria Saria, New Delhi-110016.
7. Mr. Murari Lal, Deputy Director, G.D.A. ’
. ‘ Directorate Central Electricity a
! : iy Authority, Sewa Bhawan, R.K.Puram, New '
!4 Delhi. .
|
f; 8. Mr. K. R. Nagdeve, Deputy Director,
! Training & Manpower Directorate Central
. Electricity Authority, 41, Community
: Centre, Vasant Vihar, New Delhi.
N 9. Mr. S.G.R. Tenpe, Executive Engineer,
: Western Regional Electricity Board, Plot
‘ No. F-3, MIDC Area, Marol,  Andheri
! (East), Bombay. -~RESPONDENTS
{ .
» (Official Respondents - ]
131 . By Shri U.viswanandan, Sh. S.C. Sharma,
Y§~" : S0s, and Sh. Praveen Kumar, Assistant,
. Departmental Representatives )
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Dm0 AcNO L 26 704 994w R
V. 7 Shri’ Prabhat Mohan S/o Shri Hari Mohan,
' Executive Engineer, Northern Regional 3 |
Electricity Board, Katwaria Sarai, New ' ;
Delhi-110016. r/o c-317, Pragati Vihar, !
New Delhi-110003.

z. R. K. Bansal, son of Shri Basheshar
Nath,~= Executive Engineer,  Northern
Regional Electricity Board, Katwaria
Sarai, New Delhi-110016. r/0 C-273,
Surajmal Vihar, Delhi-110092

N .
i
s ressu eptdnest T S

R 3. Mr. Ramesh Kumar, S/o Shri Bhanu

B A Prakash, Executive Engineer, Northern -
’ Regional Electricity Board, Katwaria ,‘uf

Sarai, New Delhi-110016. r/o 308, Minto ‘

Rcad Hostel, New Delhi-110002. -APPLICANTS

{(By Advocate - None)

Ver sus

i

s

v§““”“;‘ I. Union of India thirough the Secretary,

gli"qg Ministry of Power, Shramshakti Bhawan,

W= - New Delhi. - ‘
i
;
£
H
;

2. The * Chairman, Central = Electricity . i P
Authority, Sewa Bhawan, R.K.Puram, New D
Delhi. : A

3. Mr. S.D.,Taksande, Executive Engoineer,
Western Regional Electricity Board, Plot
No.F-3, MIDC Area, Marol, Andheri,
Bombay (East). :

5, Mr. Manohar G. Raoot, Executive
: ; Engineer, Western Regional Electricity
: Board, Plot No.F-3, MIDC Area, Marol,
Andheri, East, Bombay.

- S. Mr.T.K. Barai, Deputy Director, HEPR
' Directorate, Central Electricity
0 Authority, Sewa Bhawan, R.K.Puram, New
oo _ Delhi, ; .

6. sMr. Bhim Rai, Deputy Director, Switch .
lyard Directorate, Central Electricity '

"Authority, Sewa Bhawan, R.K.Puram, New
Delhi.

§

& 7. Mr. Malay, Mitra, Deputy Director,
- RPSO, 201, MSO Building, Salt Lake,
Calcutta.

8. M. Tara Chand, Appraiser (Non-Expert)
Office.of Collector of Customs, Madras.

3 9. Mr. R.K.Verma, Executive Engineer,

¢ Northern Regional Electricity Board,

é 3 Katwaria Sarai, New Delhi-110016. &
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Mr. ' Mahipal Singh, ' Deputy _.Director,

~-HEDP-—Directorate - Central - Electricity.
Authority, Sewa Bhawan, R.K.Puram, = New

Delhi. - '

1. Mr.  Manoj Sikdar, Executi&e Engineer,
. Northern _.Regional. Electricity .Board,
Katwaria Saria, New Delhi-110016.

12, Mr. Murari Lal, Deputy Director, G.OD.A.

Directorate Central Electricity
Authority, Sewa Bhawan, R.K.Puram, New
Delhi.

13.  Mr. K. R. Nagdeve, Deputy Director,
Training & Manpower ‘Directorate Central
Electricity Authority, 41, Community
Centre, Vasant Vihar, New Delhi..

14, Mr. S.G.R. Tenpe, Executive Engineer,
Western Reglional Electricity Board, Plot
No.F-3, "MIDC Area,  Marol, Andheri
(East), Bombay. ‘ -RESPONDENTS

(0Official Respondents - ~ = =~ :

By Shri  U.Viswanandan,. .Sh..  S.C.Sharma,
S0s, and Sh. Praveen Kumar; Assistant,
Departmental Representatives ) :

ORDER

By Mr. N. Sahu, Member (Admnv) -

Common grounds and identical issues . are
involved in ‘thése Original Applications (in short
"0OAs’) and, therefore,.they are disposed of together

in this consolidated order.

2.4 The reliefs claimed in both the OAs are
somewhat common. We are extracting hereunder the

reliefs claimed in OA 266/94 -

(1) Quash the seniority lists  bearing
no.3/3/86-ADM-I (B) dated 25.8.86 (Annex.
A=4) No. 3/5/91-Adm. I(CEA) dated

26.9.91 (Annexure-A-7) and the Seniority
List bearing No.3/1/93-Adm.I (CEA) dt.

4,2.1993 (Annexure-A-10), in so far as it
pertains to the applicants and respondents

3 to 9 and restore his inter-se seniority -

in line with their original seniority
assigned to him by virtue of his position -
in merit at the time of his - initial
appointment  batch 1i.e. - restore . “the -
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'1ﬁf1'90$itien as is’ reflected by the Seniority
. List No. 3/85/ADM I (B) dt “Nil May, 1985
(Annéexure-A-3). - (o oo T

(11) declare that the>apQIicantceontinued to
maintain his seniority which he oridginally
_enjoyed vis-a- b13(51c) respondents 3 to 9

confirmation/ ad-hoc promotlon as DD of
Respondents 3 to 9; ' '

(111) declare that the out-of-turn confirmation
as AEE's/ promotion on ad-hoc basis as
Deputy Directors of respondents 3 to 9
will not confer to them any «claim of

_seniority over the applicant;

{iv) declare that the regularisation of - the
promotion of the Deputy Director of the
applicant and respondents 3 to 9 shall be
in the order of their original seniority
reflected in. the seniority list of - 1985
(Annexure-A-3)"

3.7 77 Th fdcts leddlng to the present OAs are 1n
a brlef compass . The Vdppllcants belong to the
Central Power Engineering Seryiees : Group-A

(hereinafter 'referred to as ”the Service"). The
brief facts in the case of OA 266/94 efe as follows -
the applicant as well as respondents 3vto 7 belong to
the same batch i.e. 1979 batch. Respondents 8 and 9
belong to 1980 bateh. The applicant‘was senior at
eerial no.17 in the UPSC merit list and respondents 3
to‘g.are plaeed at 51, 55, 57, 58 and 59

respectively. The applicant completed his probation
i

on 15.12.1982 and was declared to be quasi permanent

by an order dated 16.12.1983. The respondents issued
a seniority list during May, 1985 and ehowed~ the
applicant at serial no.251 and the other respondents
impleaded 1in this OA as junior to him. On 25.8.1986
a provisional seniority list ..was‘ issued wherein
respondents 3 to 9 were shown. at serlal no 132 to 138
whereas the -applicant was shown at - serldl no. 254,

This list of 1986 further ‘showed that nespondents 3

“-notwithstanding = the © out” of turn
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Other seniority

to ¢ were confirmed during 1983 84

=§i*nﬁ?hv'w 7 lists followed- thereafter between 1986 and 19917 but

serial no.60 and the respondents 3 to 9 at serial

ﬁﬁ no.9 to 15, He states that his representation dated

of filing this C.A:, both the applicant and private

respondents 'were promoted 'asv Deputy Directors}
Lﬁ Respondent no.1 published. a.seniority. list dated
24.2.1993 thCh reflected materially the: same

pos1t10n as the 1986 and i991 seniority 11sts.

i s TITITITUIT e e eem e e

.._,r
P i
o
|
)
i
4
H

the time of conflrmatlon, respondent ‘no.l chose to

fjjm:u’ confirm against the purported reserved vacanoies onlu
the directly recru1ted offlcer though there were
1A | . senior promotee SC/ST offlcers promoted from Group B”

i waiting. The result was that respondents 6 to 9 got

their confirmation against reserved vacancies earlier

. »? :
; than the applicant.
I : . ' )
S. The respondents claim that the O0.A. is
jTo barred by limitation. Because, the applicant did not

; agitate the seniority fixed for him in the 1986
seniority 1list. The other four seniority lists,
namely, those in the 1989, 1990, 1991 and 1993, have
- nowhere materially altered the position of the
applicant vis-a-vis respondents. The representation
purportedly filed in 1986 could not be traced. At
any rate successive representations do not prolong

- - - xh SN

the perlod of limitation. The 'second basio point

”:‘( i the applicant reacted only to the. seniority 1list

dated 26.9.91..wherein the applioant was . shown at .

5?1 25.6.1992 did not elicit any response. At the time:

4, "~ " The grievance of the applioant is that at

S e Tems L.
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m:??*"““””taken by the _reSpondentsais that in accordance - with
r‘n -

the O.Ms.ij dated 20.4. 1961; and }219:19687~of- the

;,/’ Ministry of. Home _ Affairs which venvisaged

- applicabiiity of . reservatlon even at the staoe of
K confirmation,jethe respondents allottedﬁout of “tn;n
vacancies to respondents 3 to 9 against carried
forward reserved vacancies with effect ftcm the date

.such vacancies ' arose. Thus, 1in accerdance with
Ministry of Home - Affairs OM‘adated 22.12.1959 the
confirmed employees have been made senior to the

applicants who had been conflrmed only w.e.f.

1.4.1988,

et s e e g R ¥

T s, _'Thev applicants relied on a de01sion of the

Hon "ble-Supreme Court in S.B.Patwardhan Vs. State of

Maharashtra, AIR 1977 sC Zogljfor the propos1t10n
that the date of confirmatien cannot:be the <ole
basis of granting por reguyatjng . seniority of.
Government servants.- It is laid down in Patwardhan’s
case (supra) -that seniority cannot be determined on
the sole test of confirmation because "ccnfirmation
is one of the inglorious uncertainties of Government
servicesrdepending neither on efficiency of +the
incdmbfnt hor on the availability of subst%ntivq
vacancies", The applicants. further relied on a

decision of the Calcutta Bench of this Tribunal in

the case of S.N.Chakraborty vs. Union of India,

1992(2) SLR 548 The Calcutta Bench held that
‘seniority' has to be fixed from the date of initial
appointment as Overseers and not from the date of
confirmation. The'argument before the Calcutta Bench

was that the respondents in that case'belenging to
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Aithe reserved ‘category ni*have j] the benefit ~of

reservation, at the time of their 1nit1a1 recru1tment
and placement ih the seniorlty llst of - Overseers.

They cannot have ‘the double'> beneflt of hlgher

'senicrify due to"edrly conflrmation Patwardhan s

case (supra) was relied upon by the Bench because

confirmation ~“cannot be g criterion for determination

of seniority between direct recruits and promotees. i

The law laid down by Patwardhan’s case'(éupra) Was

JRS P —

held to be applicable in determlnlng senlority. All

T
A}

other factors belng similar, continuous officiation

Pl i -
ot om0 A i
y

{
5N S in a non—fortuitous vacancy should be con51dered in
!

oA - determining senlorlty.,,The prlnc1p1e-1q19§twardhan's*

;1_:  ;},_"ﬂ,- case is conflrmed by a -Constitution Bench -of the

Hon ble Supreme ’Court in Dlrect Recru1t Class-11

Engineering Offlcers Associatlon Vs.” State of

Haharashtra. 1990(2) SLR 769 (SC) In Union of India ' ?ﬂ

A Vs. Ravi _Verma, AIR 1872 SC 670 the pciht to be oo S

decided was whether™ the criteria to - determine
seniority should be length of serv1ce in accordance

. » with Mlnlstry of Home Affairs OM dated 22.6.1949 or

it should be the date of confirmation in terms . of

, O.M. dated 22.12.1959. The rulés dated 22.12.1959

were stated to be not retrospective and did not apply« SR
I- to per;ons appointed before that date. Ravi Verma's ‘ ?
case would not apply to the present 0.A. but the f
Direct Recruit's case (supra) is an authority for the ‘ . ”}

prop031t10n that once an lncumbent is appointed to a

S mASIRI g 1 e L ' B ek e e sl

post according to rules, Hhis seniority has to be
counted from the date of his appointment and not
according to the date of his: confirmation. The ”'_:*w“

ks s RN established "position now is fhéfrccﬁfifcéfion has no

A R
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bearing on’ seniority ~Sen ority 1s now - determined

- friom the date of 1n1tial appointmenb/promotion TG a

part1cu1ar rank - fhe’ three "OMs‘ 1ssued by the

Ministry of Home Affairs on 22 12 1959 0 20.4.1961 and

e ey
e et e e

12.9. 1968 :oh the basisg of whlch the ‘ off1c1a1.

ehtu respondents fixed the senioﬁity list in the case of

S.N.Chakfab6?ty(supra) are held to be no longer valid

N R
B N ST

- o
in view of "the Hon’'ble Supreme Court’s decision in %
the case of Patwardhahﬂﬁeﬁpfa)'and Direct Recruit’s

case (supra).

5 E .- ' . T e e et e

-

- o 7. The second llne“of argument of the dDDllCBnt

- e e e R ST e e

.}duukw,vmtﬁ;p;a_hwls that even_,lf.the respondents secured Out ofweturn T et e

i - .~ e e s
s e i -
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B Sl »en;orltv" over;,“the»aapplicantm~fONW*‘account of . =

confirmation; the _appllcant shall also regaln hls

original senlorlty when he was conflrmed on 1.4 1988. o ‘Q"*“"‘

I e S

For thls‘purpose the appllcant relied on the decision

of the Hon'ble Supreme Court in Union of India . & o

others Vs.  Virpal Sinah Chouhan T 1995(7)°S.cC.231=

(1995)6 SCC . 484 and Ajit Singh Januja & others Vs.

e _ State of Punfab &  others IT 1896  (2)s.c.727.

_Although these decisions restore the position of a

O - J S

superseded general candidate - once” he ' secures I &

promotion vis-a-vis the reserved candidate who: got
promotion earlier, the applicant's claim is that this
principle 1is equally applicable in the matter of out

of turn confirmation. The principle in Virpal Singh

pa—_— P U

ﬁ}‘ ~ ' Chouhan’s case (supra) has been accepted by the
: Government by its letter dated 30.1.1997. The
applicant also cites the decision of  the . Hon "ble

! Supreme Court in A.Janardhana Vs. Union of India

- -

AIR 1983 SC ‘769 = (1983)3 SCC601 = 1983 SCC (L8S) 467
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-to the'efﬁeot that retrospective seniority cannot be

granted to ‘a later 1noumbent agalnst 'e carrled

forward vacancy. It is urged by the applicants that

uhere the 1n;t1§lqappointment;was‘adhooﬂonﬂtemoorary T

but following the recruitment brooedure their
uninterrupted service is oonfirmed then the original
appointees ’ehall be deemed to be on regular basis.

It is subm1tted that where 1n1t1a1 dp001ntment by way
of dlrect recru1tment was mdde against substantive
vacancy they need not wait-for-permenent‘yacanCY‘ to
occur and are to be confirmed efter_ successful

—

comoletion of probation. . In terms of para 4 of the

- - SR -

.- Department ~ . of .. Personnel--- and - Tralning s~ LO.M.

No.ésoi1/2‘8/83‘—53{1:("SCT')T"da*t“é‘a 12051984, it is
eteted_that seniority is determlned on the basis of
the me[lt; llst 7prepared jat>~the tlme; of lnltlal
eppointment and such seniority Uill not depend. on
fresh reservations\ at the time of confirmétlon:- As

the applicants were appointed against substantive

vacancies there was 1o point in disturbing their

seniority.

8. In supbort of‘their stand that the- CA 1is

barr?d by limitation, the respondents relied on a

decision of the Hon ble Supreme Court in K.R.Mudgal

Vs.  R.P.Singh, (1986)4 SCC531. That was a case

where validity of certain appointments  were
challenged after a lapse ‘of 18 _Years;‘" Their
Lordships observed that seniority should not be
questioned after a oertein period. Rebutting the

clalm laches and 11m1tat10n, the applloant relied on

-the following declslons -
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‘?“?{ffwélb.'ﬁba;gitvsqﬂﬂéhief'Secretary. Govt.

U.P., 1984(2) SLR '555. 1In that case a provisional

S seniofitx;ﬁ,listg;waéj:drawh7£~8unihgtharch‘:71**ahd o

challenge was méde in 1983, Rejecting the contention
of the respondents to throw out the petition on the
ground of delay, laches and acquiescence, the Hon'bie
Supreme Court held that the imp@gned lisplopgrated to
the diséd@anfagé. 5% héﬁe petitioners and their -
repfesentations ~did'~not'-yield*‘ any “response .and
limitation shou}d not come %n the way of rendering

substantial justice.

India,

.(11) Kuldip Chand Vs. Unien of

(1985) s scc 680, a delay of 9 years Q§$A ¢ond9ped.
An extract of relevant paragraphs is as dnder -

"4, It is next contended by. Mr.
‘M.M.Kashyap, learned counsel] - for ~ the
appellant, “that Ashok Kumar disputed the
correctness of the seniority list made on
23.12.1982 in his representations dated
10.1.1983 and 1.8.1983 which were duly
considered and rejected. He allowed it to
become final as he did not challenge the
same till post of accountant became
vacant. When it was rejected, he filgd*
v the writ petition in the High  Court.
There 1is a considerable delay in claiming
i hls  sSeniority over the appellant. Tt is
: true that the seniority list was prepared
as early as on 23.12.19872 but no wvacancy
had arisen thereafter and, therefore, the
mere rejection of the claim for seniority
does not disentitle him to claim Hhis
senlority over the - appellant. for
consideration by the respondent- Union.

5. When the.aforesaid facts are taken

into consideration, it would be ‘obvious

that the preparation of seniority list per

Se was illegal. Therefore, the mere fact

that he did not challenge the seniority

list, which was illegally prepared, till

he was aggrieved for hon-consideration of .. -
© the claim to the post of accountant,. his

legitimate right to be considered cannot

.(Bur~,,bA,////' be denied. Under these circumstances, the
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T BeféQ‘ﬁssof nbfcgaééﬁﬁénce.fOb:66néide?ing:' _ , 3
the claims of Ashok. Kumar—for- the -post of R
---w-Caccountant.t L - o
(111)" R.M.Ramual Vs, State of H.P.. AIR ‘
1989 SC 357 wherein delay of 11 years was condoned. :  ;
Relevant paragraph is extracted as under - o
. ;)‘]
19. It is true that the seniority list was o ﬂ
. Prepared in 1971, -but no preijudice was caused ' ”ﬁ
to the appellant by the seniocrity list, as he M
was holding the position of District Public 1
RelationsAOfficer~all,througnr. Moreover, the- - ‘ﬂ
L appellant was given proforma promotion by the 3
o Government on or about August 7, 1973, It is R
i only by the impugned order dated April 28, L .y
N 1982 that. the.- Government raccepted the:r .- - SRS
H representation of the respondents Nos. 4 and ... S
- 4 7T S and dirécted that.lthe -inter..se seniority-of - - ‘?
g the appellant and of_ the said respondents was .. - - ;; %
H to be - determined on “the basis of their ' - b
1 substantive ranks on November 1, 1966 and L §e
{L further directed that ‘the respondents. Nos. g S
£ and S5 would rank senlor to the appellant.,~ - SRR
¢ The cause of action really arose to - the . I
y appellant for moving the writ petition after B
& he - was communicated with the impugned order ;
g dated April 23, - 1982, - In our opinion,
£ therefore, there thas been no unreasonable .
E delay on the part of the appellant to , S
¢ challenge the impugned order and, '
ﬁ consequently the final seniority list, " ;
b (iv) Jai Prakash Poddar Vs. Union of India, .
(1994) 26 ATC 429, - _ - S
; 9, In the instant case the reason for the delay b"%”
§  was Stated to be attributable to respondent no.1 who 7
neither gave any opportunity to be heard to the g
. g
i } applicant before disturbing his seniority nor E
i o G-
1. . fesponded to his representation of 1986 and 1997, It f?*
i R - | ]
1 : 1S urged that period of one year / one & half years o
| | g
: under Section 20(2) of the Administrative Tribunals k!
. -~ {
.- v {
o |
| LT T
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Act, 1985 “appiies to cases where tthﬂOﬁes»pre;Q(ibe

aﬂrébresentation; " When fhere is no such prescribed
rule, there is no period of limitation ét_all.*

r o Da et 5

“10. A provision of limitation has to  be

construed no doubt strictly but the legitimate claim
of a citizen should not be defeated by the Government
under a specious,_pleaaEQfﬁiggying come - late and. a

meritorious claim should not be denied on a technical

e L
= above propositions: have “défive support from the

s e, i

= The guidelines-iaid dddﬁwb;”ﬁ@é-Hon‘b1e78Uprehe Court

are extracted hereunder : -

"It is common knowledge that this court has ~
been making-a justifiably liberal approach in
matters instituted in this Court. But the
message does not appear to have percolated
down to all the other «courts in the

p ' hierarchy. And such a liberal approach is

- “adopted in principle as it is realised that:-

1. Ordinarily a litigant does not stand to
benefit by lodgingi§n appeal late.

Z. Refusing to condone delay can result in a
\ imeritorious matter being thrown out at the:
; very threshold and cause of justice being

defeated. As against this when delay is
condoned the highest that can happen 1is

that a cause would be decided on merits >

after hearing the parties.

3. "Every day’'s delay must be explained’ does
o N ; not mean that a pedantic approach should

U - be made. Why "not every frour “s delay,

every second’s delay? The doctrine must

be applied in & rational common sense
bragmatic manner.

4. When substantial Justice and technical ,
C considerations. are “pitted -against - each -7~
B ' other cause of substantial Justice

: é;g}r“,,bw//// _ deserves to be preferred for the other

©= ground.- The applicant ~relies on Sharat Kumar Rana

Vs. Union of India 1994 (3) SLR 692 wherein ' the .

o : .
T Rl P

T dectsion of"thé'”Hod”biw“§ﬁ5?éhé:Cpurf in State of

*" Karnataka Vé.‘rkéﬁbuswamy Gownder, AIR 1987 SC 1353, .

, o
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e A
“==side’ cannot” cldim o have “Vested right . |

injustice  being’ done ...because of a ﬁ

-om -n—hOn-delibérate delay R :

5. There is no presumption that delay is T

occasioned deliberately, or on account of o J

. culpable negligence-or on_account of mala ,';”,vf“.,é

ciocfides sl A S 1Tt gant-—""does " not’ "stand  to ' !

benefit by resorting to delay. 1In fact he ‘

- runs a serious risk.

j;" : 6. It must be grasped that judiciary is j
R ! respected not on account of its power  to y
L : legalize 1injustice on technical grounds I
B O _ but because it 1is capable of removing y

o injustice and _is expected to do so. ' ‘ o ﬁ
1 | j

11 As the appllcdntq were _reduced in. senlorlgy s ey

‘, - ——— = —— e e ] B ] R RO ‘N.,é
1 draﬁtlcdlly inT 1986 wlthout  gi ving tbem an e
....... A

opportunlty, 1t 1> submltted that the pr1n01ples of ;T.fi1”1§{

.,naturaluaustlce»~were v1olated‘“ s laid. “down- . in “*-“Wé“”i

o i - B, < . oo

K. L.Shepherad and’ ‘others Vs."“Union of India, AIR R

1988 . SC 686 ’and Swedeshi Cotton ‘Mills Vs. Union of “5

1 - - India, AIR 1970 2042.° As” the 0.A.  has. beeh DR |
admitted, it is submitted -that the ground -of 0

D . . - - G L P ) ) L ?
5! D limitation cannot be gone into at this stage. The .

J 1986 seniority liét was stated to be a provisional

i , list. The applicants c¢an challenge the final list of o
i— - * seniority which was issued oniy in 1993. These are ;
i- the rival subm1331ons on llmitatlon. . ‘ f}
L‘t o . - ) - - /' o T - R I L
12.? On merits the claims are as under :- ' . "1lﬁ'

We have to carefully examine the Central f{

Power Engineering (Group A) . Service Rules, - 1965 3

(hereinafter referred_to as “"the 1965 Rules"”). Every ->>if,h

. _ person app01nted to the Group ‘A7 service Shali,belon ?Q,;fLTff
.probation for a period of two vyears. On the o

expiration of the period of probation if the » ﬁ

Government consideps thelr' candidate' unfit for 3 Wl

. e S » , s 2 e e T ;,
T permanent appointment, they may d1scharge -him. R

~ ) T ‘ * I

i | S
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“not yet fit~’ in'the1r turn ‘”There were 139 permanent‘

B R .

.MJ§N'
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e . - : I

B s - o P B e e e RS,

30.12.1976 confirmations are required to be adjudged
by a DPC and it should assess the officers as fit or
posts of Assistant Director, Assistant Executive
Engineer born on the cadre of the Service. O0Out of

this, 45 posts were already filled permanently. 94

permanent posts were . available for confirmation..

Confirmation  in the grade of Assistant

" Director/Assistant Executive Engineer is to be made

posts for SCs and 16 posts for STs. ThlS Wdo_llmlted

on the basis of the combined seniority list of direct

affect” reserVatlon 'andf ‘other

‘:‘L

this would ..n

conoe331ons, -the respondents refer to para 17.2 of

-

the Brochure on Reservatlons for SCs and STs, thch‘

states that reservation 13 requlred to be made .for
SCs and STs both at the time of 1n1tlal appointhent
on a temporary “basis as well as at the time of
confirmation. There is no reservatlon'at the time of
confirmation of promotees. Thus, reservations for
SCs and STs shall be made in the‘ case of‘ direct
recruits only;:. Officers from serial”nos; 46 tot138
iq the sen?or;ty list were oonsidered r,rfor
cdnfirmation.‘ out  of tne'94'ooste;74 'are direct

recruitees and 20 promotees. At the time of

confirmation ~there were 47 reserved posts (includind

carried forward reservation postC) comprlsing 31

to S0% of the totzl vacancies of 74 i.e. 25 posts

reserved for SCs and 12 for STs. Out of this, only

. 20 officers - belonging to:.the category of SC and 2 ST

officers were eligible - and _ avallable ".for

Under the 1nstruotions :of theADOPT vide memo dated

recru1ts and -promotee offloers 1n the grade Tnough'
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stand of the official respondents is:sgmmed” up at

pages 16 & .17.0of thgirzg?phﬁér affidavit,

of which is reproducedAbelow;L‘

(j3) Since the list of 94 officers
considered for confirmation included 20
promotees and there was no reservation for
SC/ST candidates at the time of confirmation
of promotees, all _of them were confirmed .in
the order of their seniority. 'Out of the 74
direct recruits, ' 52 persons of ‘general
category and one SC candidate were confirmed

most direct recruits were replaced by the
sC/ST -candidates. (19 SC candidates and Z ST

L . LR

T L T
YT e L
) H. o 1y

“candidstes on thé Basis of his GWn seniority.

PRI .- -
e PR C- R -

(l)....fhe Respondents No. 3 to 9 who were

R - . ~initially Junior....to the Applicant in . the .
o - grade 7 of o Assistant 7 Director
" (Grade=1)/Asstt.Executive  Engineer, - were

confirmed enbloc on account of reservation
vide Department of .- Power’s - potification
No.F.'12‘/;86.F.NO.A-31‘013/1/84—Adm.I‘, dated 3rd
- February, ~ 1986 (Annexure-R-3).- .AS already
mentioned, in accordance '.w}th the
instructions contained in the MHA"s OM dated
©22.12.1959 (Annexure-R-2), permanent officers
of each grade shall be ranked senior to
persons who are officiating in that grade.
The instructions also provide that .where
persons recruited initially on a temporary
basis are confirmed subsequently in an order
different from the order of merit ~indicated
‘at  the time of their appointment, seniority
<hall follow the order of confirmation- and
‘position in this regard has further been
confirmed 1in MHA s O.M.No. 9-45/60~Est. (D)
dated the 20.4.1961 (Annexure-R-11). In
terms of these instructions and &s a
consequence of their confirmation, the
respondents No. 3 to 9 were shown senior to

1.1.1986. (corrected upto 1.7.1986)."

14. The applicants contend that simbiyl.because

»‘respondents_gsh;o;sAbelong,xo_SC/STgthey;¢§nﬁotrip SO s red
~facto be confirmed or 5r§@oted earlief::fﬁan the

épplicahts. They say thaf~the. senidé}tj} o}'_the )

——onfiFFETION " TOther” TFOSts: Were - dereserved.  The ©

_an extract

“in the order of their seniority &nd 21 junior.

T . candidates) (including respondénts No.3 to . .
S e -+ i1 g). =-"0One Scheduled - Caste -candidate was 77
_ '~Wjjrffcovered~%famongstﬁfther-S3fwfdirect; ~recrult oo

! _not the original order - of merit. . The

_the Applicant in the seniority list as on
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e confirmation- by way of - reservation of SC/ST exceeded
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an opportunity of'.°beihg heard. Orders” of

confirmation had tcfbeiinafhe;crder cf»seqiority of

— " N e, R e

initis] app01ntﬁent ‘ because a1 of . them .
appointed against substantive Vacancies. Theyv'have
only o be “declared to have ccmcleteq probation,
Roster jis only for adequate represehtationiand, not
for regulating order of 'appointMenf or . grant cf
seniority or out of turn confirmation ’ It is  urged

tb t the confirmation ‘ as Assistant Executlve

Engineers as well as their promotion Executive

| N:;M;;;;Wﬁngineer of respondent3a3 to-9 were—in excesy’ of the” U

T e e
e e DU T ey

<~b~‘,9ﬁ950rlbed Quota.  and-were alsy- in” excess of- 5oz]fof

' the vacanc1es o Annexure— A=13 Shows .a: tacie_fthatﬂff“ﬂf"“"

e PR e
R

the Permissible qucta}_ Reservations are applicable

only to regular vacancies Where wi‘the’, 1nitial

appointments were made against substantive vacan01es

there can be no further reservation in the matter of
confirmation and the seniority wWill continue to ' be

based on the merit list prepared at “the time oof

applicantsg

o have prought to our attention Annexyure- ~A-15 of" the

DOPT dated 12.3.1984,

J::Ainiiialiabbointment' in the Serv1ce The " applicanis

= JCU R "—1

A

. e
RSP )

e ;“"’”‘?'A"{

T S ey,

15, We have Carefully consideredk the- riVal j.g

) “hwmmwuﬂww_spbmissions.r First‘;we; will take up thej;olea of ~ - N ré

ffﬁw~mww«mwwwﬂklihitaiionr e notice*;hat the 0A has been'admitted. '{‘ §

} The 2pplicant has f3)eq this 04 on 14.7, 1994, ]

Challenged the seniority list et Annexure‘itr § '__'}"%

fa‘ S 24.2.1993 ) because e Thas hot recericy ool | | j-f

| ) his representations : 'f ,%
"\m\N\\\\ \\\1_\ : - // i

~— — - - - et
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meene TG based o Gorredt law o —We are- satlsfled that” thef'

‘,‘.AA_.,,,:..“.‘ B

»,respphdehts;‘pnly'state;thatkthe represehtatiehslaere
not traceable. * The genuineness of the filihg'of the
representations  was notﬁ denied. ~ If the 1993
seniority Alist was only @ repetition of earlier

Jssued at cll7 The moment the 1993 senlorlty list is

L. _issued, for whatevermwreasonsz 1t gives a  cause “of

action to the cppllcants ye‘wjll presently see that

- ,Ahgnf;t the inter se senlorlty fixed by the respondentsf'is

e e st g g e

T grounds relating to llmitatlon-would not apply in the

o b

e spec1al facts and: 61rcumstances of‘this:*particular

case. ‘ - {

- -

16. We now_yhaVe certain principles of Jlaw
relating to determination of seniority, In the

absence of any contrary statutory rule or executive

memorandum or order laying down a rule for

‘ determining seniority in. & grade, rule dppllcable to -

7/
determination of senlorlty would be lehgth . of

continuous officiation in the'grade.

State of Bihar and others vs, Akhouri Sachindra Nath
====-—=l_ftlhar and others _

and others, AIR 1991 SC 1244 - 18991 scC (Lss) 1070 =

1991 Supp (1) scc 334 it has been held that -

"It is 1S wel] settled that no berson can be
bromoted with retrospective effect from a
date when he was not born in the cadre SO

as_to adverselz affect others. It is well

- ) -settled by several decisions of. this courtefz “
T _that " amo ngst members of the same arade,

25i5i3§9é'?ehd>vbebauségftﬁé'i seniority list dated

- éZ?%:Tééé' perpetuated naccordlng to ] them 'the’

illegality of the edrlier seniority lists. ° The -

senlorlty llst the question at 1ssue 1s why 1t was»
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T oenioritx .is feékénéd"%rbm’iﬂé date . of'
o their-initial entry ‘into the service”,
(empha31s supplied)
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LT 7T therefore, 'the.“senlorlty counts from ihe, date
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-

persons. -
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unless otherwise Vindicated-is granted by the DPC
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17. thyulanatpal Mittal vgif Union of—India, (]995)
30. ATC 551 the Hon ble Supreme Court examining the
claim of Junicor Engineers in the TeleCommunlcation'
department for aceording sen;ority to them over those
who QUa11f1ed in _ the ,' subsequcnt qualifying

examlnatlon held later in the same year, held that

of service 1rrespect1ve of the date of pass1ng the‘
quallfylng examlnatlon In Jagdish Lal Vs. ‘State of

:”-W(¢»~~wwm e . HAaryana,-. {i1997)- 76" SCC 538 themHon ble °upreme fCourt~-""%*”;“

held that ’conflrmatlon is: an 1nglor104s unoertalnty,

appointment, 1f the appointment 1s made aooord1ng td

% T rules and by ‘conslderlng claims of a11 eliglble

yd. 18. ~ The undisputed facts-are that respondents 3
to 7 5oined the service of Central Electricity
‘authority on the basis of'UPSC Engineering “Services

‘Examinatipn, 1979 and the respondentC 8 and 9 301ned'
serVice on the basis of the~T§§0 examinationlv In the

" year 1985 the DPC was held for‘confirmation in 'the
grade of Assistant Director, Grade—l« against
available vacant 'permanentipdsts. By the time. the

g;ffﬂfm,ﬁllif " DPC took place’ - the ,year 1985 theé appllcants

completed their probatlon. The question of fitness

the appL;eants as well ias the ,respondents.fﬂ_rhe“
question at issue is whether the private respondents

can be made senior over theuapplicants -orlglnally

.seniority wculd be determlned on tne baSls of 1ength~ R et SRR

- - -

S S T U
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rankind“hioher at the time ofﬁselection..J

the opinlon that thlS is not 1n1accordance w1th law

We have already stated earller that on the basis ‘of

theVHonfple Supreme Court 'S Judgment in Patwardhan s

case (supra) and Direct Pecru1t s case (supra) he
three OMs 1<sued by the Mlnlstry of Home Affalrs on
22.12.1959, 20.4.1961 and 12. 9.1968 on the basis of
which the offlclal respondents fixed the senlorlty of
respondents '3 to 9 are bad dnﬁl;; and deserve to Eé

1gnored.-.

carrled forward

substantlve post - (1) before the1r

recruitment and (11) before the1r completlon of -the

period of probatlon Under no c1rcumstances,’ such

conflrmatlon be done in a carried forward vacancy

because the questlon of confirmation arises only when

the candidate is born in the department.

R }éf ‘ V‘The> question of conflrmat1on arluééu?S;BZtr'
ge&eral candidates and reserved'candidates 65&&35;£éF s ~;ﬂ
they complete the probation, We suspect -that %
s
reserved candidates 3  to 9 were confirmed on ﬁ
vacancies which were carried forward. 1In fact\we do ,%
A
L not have any counter reply by the'respondentsﬁ"ﬁhen "fi““i::lg
this point  was specificslly  raised. We‘. are, ‘E
therefore, of the view that placing respondents 3 to -?
- 9 over and Vabove the ?appllcants at the stage. of 'A «id;
o conflrmation is 11ié;ai‘ | A | | ;

Theu.respondentswhave notﬂshown to US..-a8ny. . e .

d rtule to prove thatf»thereVshalzhhemreser;atloh maiso- | @

,?‘7},f during conflrmatlon.;, There ts nothlng ‘on record tgﬁ;;fffg“ ;

i54‘7*‘%:-‘::?'-:-;::75-:1’:7??:7-'‘dlslr)rove_the_.table.:h.,led By~ the applicants,“'HEEEY;ri:iTiIZ?fo‘%

ﬁf%:“?“- R Annexure~A—l3. Tt is wholiQ 111ega1 on ‘the part of | : ?
e e the’official respondents"to confirm SCs and._ STs in & "7

N . .
B UL T SO S

- TS D e o TR
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20. In the case of B K.Sabharwgl and others Vs,

State of Puniab and others.e;JI '¥9§5(;l§i§9'1,35}'~ ‘ l':$f1;

2(1995)2 SCC 745 their Londshlps'have held that . the
running aocount is to operate only t111 the quota
'prov1ded under the 1mpugned 1nstruct10ns is reached -

and not thereafter The‘ vacanc1es ar1s1ng _in..the

. e - = ) LY T .
. . .\ i . e

Cere after the 1n1t1a1 posts are fllled should pose'

_'no,diffioultyw,m As“and when;there 1s .a vaconcs,m the. .- s

[ B I S, - i e e - -

same is to be fllled from amongst the oategory to
which»the‘»posts:vbelogg;;ynwthe<rpsten;-x,Bg; ~1f a -

:“:Eéﬁﬂidateiﬁiswunot;aQaLlabﬁe:Efiﬁoﬁfdebeaoben;to “the-- . LI

Government to carry fonwérd'a'reseﬁved p01nt “in a

~.

e gt e -

that the above » pr1n01plen.iiwould wfbe- -operatlve

prospectively' ‘We are now determinlng seniority of

the general 'candlddtes, the appllcant and reserved
S -

candidaﬁgs, SCs belonglng to a partlcular batch “We
j _ 1

t:; i direct that « the private respondents be placed on the -

!
H t . .
L , points reserved for them. in the same batch, same
A _

L A S P S S T N N AP

Eﬁq year's Vacant _posts. The prlvate nespondents can be

SR TYRT RN - . —-— - - - - - - e e e 1. s

lwu e N . Cenim ; . [ e vt e....‘_'- u~‘~....: ,,A_.\_.,._,._.‘ e

i placed on  carried forward 001nts provided such

L] '

?ﬁﬁ» ' o cariried forward points appertain to an’ year “after ' the Tw

]

i

!

:
e L

r

A
AN
»
1

reserved candidates are -recruited and -two vears
ot thereafter i.e. the reserved candidate become ripe

for being allotted to .a.point in thel/rosterv onlv

S
{

il

S L o T U S |

Yt . . —~after he completed the probation and‘isfdeclaﬁedj“f57ff7f"

have completed the probation successfully. Not

before that. We do not know when each candidate has

| been deolared to have completed the probatlon 1n thls_ws__f

PN e e e . N gl T e
O S L . . B s e

. case. we&‘ therefore, dlrect the date of declarat1on

et e
T

of successful probation be 1mmed1ate1y notifled of

s e An e o e e - B el P Coat
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the applicants~¥as- well as ; the respondents and,

‘thereafter the roster point 1n accordance with R.K.

R o TS

Cvvmrnt, b s et 5T
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sabharwal’s case™ (supna) be allotted to‘ them:; We
gy direct that the”off101al reSpondents shall foilow the
234 i
§;ﬁ~ principles _ repeatedly 1a1d down that seniority shall
L s .
il be only on the ba31s, of the ranklng given ‘in  the-
‘:;L in1t1a1 cadre subject to adjustment while considering
oot :{» N H - "\1 .
; LS SRR~ T L
i allotment to‘,a partlcular slot in the roster p01nt
ijjjm:ﬂ "“*:;fj:j”“‘with same‘~bat,hfand“dn the Same year;-31n~d01ng so,
ﬁjJ>'_ as we mentloned above, the*reservation quota should
g > ‘,:,, . ",‘_ L ‘ o ’
'ﬁq{ VR be 15% of .SCs and 7- /2% - fOr ST of_‘the. posts and not
ﬁf f«A o vacan01es S ThlS shall be done—for“f1x1ng—«<enlor1tyj-
&:,i; ’ e - *"Av—'r, <~I«,\*A'7.v Sy e i e ISR .
?5';{ . 1n the entry Grade : A331stant Director, Grade I
A - ‘“””“ij,;;;f;ji”-‘rrrr”' - o v - -
: A 21, After promotlon dlfferent pr1n01p1es apply
P - g
%Tfi In Akhll Bhartiya Soshit Karmachari Sangh and another
B s, nion of lngla and. other§ T1996) 6 'scc 85 = 1996
:i.; SCC (L&S) 1346 the “Hon’ ble Supreme court considered
; Q‘)’ e the case of acceleratedfgpromotlon and inter se
iiii seniority between a general candidate.and a'reserved
-
Eij~ - candidate in the promoted category and held as under~
??lj i '_i; In:lthe- case--of Union of India. and others - Vs.- . :
_ " Virpal Singh Chauhanand” ‘othérs, JT 1995 (7) SC i e
by 231 = (1995) 6 SCC. 684, this Court again
i considered the case of accelerated promotion and
d inter se seniority between a general and reserve
candidate -in the promoted category and after
considering the several circulars 1ssued by the
Railway admlnistratlon ‘held: :

boe

S g
b+

.- "Hénce - the. seniority “between the reserved ..

category candidates and general candidates
in the promoted category shall continue to
be governed by the panel position. We
have discussed heneinbefore the meaning of
the expression: "Panel” and held that .'in

. s--case. of_pon- selection posts,. no _panel _is

nprepared or 'i's .Aecéssary to’ be “prepared.
If so the question arises, .what did the
:circular/letter., ‘dated - 31.8.1982, . mean

- when -it spoke. of seniority being governed-:'

ity s

byg'panel position’“

e LSS

‘In our opinion, it

e Rt A

P S
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“should mean the' ‘panel” prepared by -~ the -
i;'selecxing;;-authonitx;;aﬁ;;;;ﬁg;kigmg;;”Qf;'
celection for Grade C’. It 1s ‘the
ceniority in this Panel which must ~be
reflected in each of the higher grades.
~This means that, while -the rule - of
—reservd&ionﬁﬁé“9é§ﬁéégéleragedflpﬁomogiony
it does not give the accelerated - or what
may be called the consequential Co-
seniority.. - There 1s, however, one
situation where this rule may not have any
practical rtelevance. in a given case ..it
may happen’ that by the .time _the senior
general candidate gets promoted to . the
higher ‘grade, -the junior reserved category
" candidate < (who' -was -prgmoted to the. said
grade earlier), may have got promoted to
yet higher grade. In other words, by the
‘Wtime'”the‘senior"generalmcandidatewenters,w
say Grade‘B”;'his“junior“SC/ST'*oandidate
is promoted to.Grade'A'. It 1s " obvious.
that in such a case, the rule evolved in
'the”‘afdfééaid‘oifcular’doeS"notiavail the .

e e senior-—general..candidate for there_can. be

s e G ques tionof-any-sénior ity as-between 2.
" Grade.” S

grade, 1if  the Jjunilor person belonging to a
" reserved category who had been promoted to- the
said higher grade carlier 'has been promoted " to
still higher. - grade, - ~.question of granting
seniority -.to the general category candidate in
ths. promoted category could not arise. ~ This
being the position and the promotion  of

respondent No.6 to DSK-I having been made as

early as in February, 1991, much prior to the
judgment of this Court in R.K.Sabharwal - (supra)
as well as Virpal Singh Chauhan (supra) - the
Tribunal was wholly Jjustified in rejecting the
0A filed before.it.” .- . __.,

[T S S QU

1

¢ C . '
The -seniority .- - of the _ .applicant. . and

o - !

respondents shall be regulated on the basis of the

principles 1aid above after promotion.

22. .. In_OA No.267/94 thgfg/arg‘ghrgg»fabplibénts

challenging the seniority list>beéfiﬁéwﬁg:37§7§H—Adm.
1(CEA) dated 26.9.91 and seniority 1list -~ dated

24.2.1993. There also theEapplicants and respondents

3 to 7 joined the Service after theyTaualifiéd in the = wi
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of the year '19781' Respondents-8 to 12 had appeared

N

had appeared 1in the examinaticn of the vyear 1980.

The dlSpUteS abOUt senlorlty and ;hé f1owering of

“thelr 9031t10n | and upgrcsdlng “the position.  of

respondents 3 to 14 sre similar to the claims of the
applicant. in OA 266/94. The same principle would

apply mutatis mutandis in disposing of the claims 1in

he obove aspects and redetermlne the senlorlty in

OA 267/94. ;
A
23. we would dlrcct the recpondeﬁf;.tb consi&gkf"

= in ‘the examination of - 1979 and respondents ‘3 and 13»~~gm- s

2;1WJT ffj__ﬁjfjghe light - ofﬂthe ..... pn1nc1ples ldld out above wlthln K '
75715W7 ‘period of 20 weeks. from the. date of |ece1pt of a»565§”.
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