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Shram Shakti Bhawan,
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2.. T he C ha i rma n,
Central Ground Water Board,
Fa r i dabad. Respondents

By Advocate? Shri Raj irider Nischal
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ORDER

L.stebI^l....•3wami^lathan,^...„

The F'-ill Bench constitLited as per the TribLinal s order

dated 30.7.-1999 in O.A. 1168/94 has referred the following

point for consideration:

"Whether the prescription of a ratio 2<b% to the
Assistant Engineers and 80% to Lhe
Drillers/Driller-in—Charge for promotion to the p»ost
of Assistant ExecLitive Engineers in the amended
Rfsf":pI n tment Rriles for ths? post of Assistant E-xecritive
Engineer in CGWB notified on 23.10.92 is liable to be
struck down as arbitrary, unreasonable and
discriminatory, against the Assistant Engineers".

2. The brief facts of the case are that the

applicants, seven in number, V'-jho were Assistant Engineers

(AEs) in the Central Ground Water Board (CGWB), have filed

this application. They have questioned the vires of the

revised Recruitment Rules for the post of Assistant

Executive Engineers (AEEs) of the uGWB notified by

Noti f ica.tion No. 21,73/89""GW"'2'518 on 23.10-'. 1992 to the

extent the quota for promotion from the category of AEs to

the grade of AEEs has been fixed as 20%,while the category

of Drillers-in-Charge/Drillers is given 80%. Prior to the

revision of the Recruitment Rules, as per the Rules of 1981,

the method of recr'.litmerit for the posts of AEEs was 5®% t-«y

promotion, failing which by direct recruitment and .50% by

direct recruitment. In case of recruitment by

promotion/deputation/transfer, they have to be made from

AEs, Store Officers and Drillers/ Drillers""in~Charge with

years regular service in the respective grades possessing at

least a diploma, in Engineering of a recognised Institute

any subject as mentioned i.ri the essential qualificatii

For direct recr'..lit merit to the? post of AEs, the qtialif icatic

P'Pescribed is a degree in Engineering and for joromotion the

e? 1 n
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qualification is a Dxploma in Engineering.

orTherefore, all the AEs are either Engineering Graduates

Diploma holders- In the case of

Drillers-in-Charge/Drillers, the qualification required for

direct recruitment is a Degree or Diploma in Engineering and

for promotion to the post of Drillers--cum-~Mechanics,the

qualification prescribed is 8 years of service in the grade

on regular basis and a pass in matriculation- Therefore, it

is seen that all the Drillers/Drillers~~irr-Charge need'not be

even Diploma holders in Engineering but it is s'.ifficient for

bhi&n to have 8 years in the grade plus matricLilation

certificate, whereas an AE has to be either a Graduate or a

Diploma holder- Qualified Drillers-in-Charge/Drillers and

\j^ AEs were tro-ated on p^ar for promotion to the next hlgihe?!

grade of AEEs, p>rior to the a.mendment of the Recruitment

RLil.es in October, 199'2.

At the time of the revis>ion of the Recruitment

Rules, admittedly, there were 96 posts of

Drillers-irr-Charge/Drillers and 27 posts as AEs- In 0-A-

1168/94, it has been stated that while all the AEs were

minimLim Diplomci. holders, amongi the 82 Drillers-~in~Lharge as

on the date when the application was filed against the

sanctioned strength of 96, only 20 had at least a Diploma in

Elngineering- This being the groLind reality, the RecrLiitment

Rules have been amended for the post of AEiEs vide

Notification dated 23-10-1992- The amended Recruitment

Rules provide the method of Recruitment for AEEs as follows:

(a) 25?^ by direct recruitment atKi

(b) 75% by promotion-
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The 75% promotion quota is further divided into two,

namely, (i) 20% of the posts to be filled by promotion of

AHs and (ii) 80% by promotion of

Drillers-in-Charge/Drillers, who h.ave at least Lhe

qualification of Diploma in Engineering- The applicants are

aggrieved by this amendment to the Recruitment Rules,

According to them, they have been discriminated as the

Drillers-in-Charge/Drillers have been given a much larger

loroportion of the posts by way of the piromotion quota, which

is not in proportion to the nun±>er of persons in that class

who actually have the qualification of Diploma in

Engineering- Shri K-B-S. Rajan, learned counsel has

contended that this has led to an anomalous situation

^  becai.ise in the case of Drillers-in-Charge/Drillers who

acquire the qualification of Diploma in Engineering, almost

immediately they will get promoted as AEEs, whereas an Ah

has to be considered for this post against a much smaller

portion i-e.. 20% iwhen admittedly an AE is already either in

possession of a Degree or of Diploma in Engineering-

Learned counsel has submitted that the position existing

before' the Recruitment Rules were amended Wc(S quite

satisfactory where the seniority list was maintained of

^  eligible officers belonging to these two cateciories in the

feede r posts -

A- Learned counsel for the applicants has further

sijbrnitted that the respondents ha.ve not taken into accoutiL

the correct factual position or the ground reality, namely,

that only about 20 or so of the Drillers-in-Charge/Drillers

are eligible to be considered for promotion as AEEs at any

time as they have the minimLim qualifications and not the

others. He has conterided that Lhe promotes quota for these



two categories as given by the anWnde^ules has, therefore.,
given an undue advantage to the Drillers-in-Charge/Drillers

to the disadvantage of the other class to which the

applicants belong, namely, the AEs. He has, therefore,

submitted that either the respondents should continue ■ with

the Rules which existed prior to the amendment in 1992 or

carry out a proper review of the persons who are quali Pied

in each of the two categories at a.ny point of time, taking

into account the ground reality and arrive at a percentage

which is reasonable and proportional between the two

categories to be considered for promotion to the post of

AEEs_ He has relied on the ji.idgement of the Supreme Court

in Qovind Dattaray Kelkar & Ors. Vs. Chief Controller of

.Imports and Exports ̂  Ors. (AIR 1967 Vol..54 839). He has

also submitted that the judgement of the Tribunal in P_C.

Rao & Ann. Vs. Union of India S. Anr. (O.A.I 553/93

Hyderabad Bench) decided on 8.1.1997, cannot be relied upon

as the corre?ct facts were not placed before that B.encl'i,

where wrong information had been given that the majority ui

the Drillers—in~-Charge were Diploma holders which now the

respondents are admitting is not the correct position. In

the circumstances, learned couinsel has prayed for qijashing

the percentage laid down for promotion to AEEs in the

amendment notification dated 23.10.1992 as illegal and

invalid. He has fairly added that the actual percentage may

be left to the Government to work out within the frame work

of accepted legal principles and reasonableness if they

still want to prescribe the percentage between the tv-.iQ

feeder categories for promotion to AEEs.

5^^



5,. we have seen the reply filed by the respondents

and heard Shri Rajinder Nischal / learned counsel,. He has
submitted that the Recruitment Ri-iles have been amended after-

due consideration of the relevant instructions and
guide-lines issued by DOP&T and UPSC- Me has submitted that
there are at present 96 sanctioned posts of
Drillers-in-Charge/Drillers xn CGWB out oF whioh 8.2 are

position- He has also submitted that the nature of work
done by the respondents i-e, the CGWB requires more

Drillers than AEs. He has submitted that the DOP&T
instructions. dated 18-3-1988 have been followed in fixing

the ratio in the promotion quota, keeping in view the
sanctioned strength of both the categories i-e- 96 posts

^  for Drillers-in-Charge/Drillers and 20 for AEs- Dui ing the
hearing, he has submitted that 'there were actually only !b
Drillers-in-Charge/Drillers who were eligible for promotion

to the post of AEEs as they have the minimum qualification
of Diploma in Engineering and the others do not possess tire
basic qualification for being considered for promotion- He

has submitted that although at the moment there is an
imbalance in the Recruitment Rules for promotion to fhe posL

of AEs, the respondents have taken into account the futLire
probabilities and their need while amending the Recruitment

Rules- He has further admitted that at. present among the
Drillers-in-Charge, as there are only 16 persons who have

Diploma in Engineering, to this extent a wrong statement had

been made before the Hyderabad Bench of the Tribunal in P.C-

Rao's ca.se (supra) that majority of them are Diploma holders

in which the amendments to the Recruitment Rules were upheld

and the 0-A- filed by other AEs was dismissed- He has also
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submitted that they have advertised 16 posts for direct

recruitment as Drillers who will have the minimum

qualification of a Diploma in Engineering.

6. We have carefully considered the pleadings and the

submissions made by the learned couinsel for the parties.

7. In the amended Recruitment Rules notified on

23 1@.1992„ it is seen that there are 28 posts of AEEs. 1 he

method of recruitment to this post is (aji 25% by direct

recruitment and(b) 75% by promotion, failing which by direct

recruitment. In the case of promotion it is further divided

into (i) 2®% from AEs and (ii) B0% from

Orillers/Drillers-irr-Charge, with 3 years service in Lhe

grade and possessing at least Diploma in Engineering from a

recognised Institute. Earlier, under the unamended Rules of

1981, in the case of recruitment by promotion, AEs, Store

Officers, Drillers/Drillers-in-Charge with 3 years regular-

service in the respective grades and possessing at least a

Diploma of a recognised Institute were qualified to be

considered for promotion to the post of AEEs. The

applicants are aggrieved by what they term as excessive

percentage of 8®% which has now been allocated to

Drillers/Drillers-"in-Charge for promotion to the higher-

post.. The strength of AEs to Drillers/Drillers-"irr-C.harge is

■26r.96. There is a material change in the facts which have

been brought out in the present case by Shri Ragirtder

Nischal, learned counsel from the facts which were stated
before the Tribunal (Hydera.bad Bench) in OA 1158/98 which is

■that^ while a:t the moment there are only 16 diplomua holders
among the Drillers-in-Charge, it was mentioned there that

the majority of the Drillers-in-Charge were Diploma holders.
V
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Therefore, taking into ac^:count these Figures, we

find force in the submissions made by Shri K-b-S. Rajan,

learned counsel that it is possible that the moment a

Oriller-in—Charge acquires a Diploma in Engineering and 3

years service, he would be considered and promoted to the

next higher grade against the 80% quota, whereas an AE would

have to await a mijch longer period after fulfilling the

eligibility conditions to come within the 20^4 quota, moiai

allocated under the amended Rules- The contention of the

learned counsel for the respondents that the proportion has

been iworked out strictly based on the sanctioned strength of

the posts, namely, 26 for AEs and 96 for

Dri 1 lers/Dri 1 lers^irr'Charge, withoi.,rt taking into account tne

further eligibility conditions required for consideration of

t!ie latter category for promotion, has led to this anomalous

sitLia.tion. His contention tha.t the respondents have

followed the Instructions and guidelines contained in DOPaT

O M. dated 18.3-1988 is no ans-wer as these are only

guidelines and cannot be followed where it lea.ds to an

anomalous or absurd situation or an unreasonable conclusion,

like in the present case. It was for the respondents to

have computed the relative quot.9. of the feeder categoi-ies,

i.e. AEs and Drillers/Drillers-'in-Charge for promotion,

taking into account the relevant factors, including the

proportion of the latter category who acquire the Dip-loma in

Engineering necessary for bsving considered for promotion to

the grade of AEEs^before laying down the percentage for each

category-This has evidently not been done by the respondents

who have admittedly blindly followed the norms laid down in

the DOP&T O.M. dt.18.3.1988 without considering the ground

realities. In the circumstances of the case, the conclusion
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arrived at by the Hyderabad Bench of the Iribunai m
1553/93 based on incorrect facts cannot be held to
bi ndi ng or :5 tisti fxabie.

8^ The learned counsel for the respondents had
submitted that the respondents have advertised for
recruitment of 16 Drillers-'in-Charge who will have Diploma
pualifications thereby increasing the numbers who will
become cuallfled for promotion - This process «uld take a
year from, the date of publication of the advertisement- The
impugned amendments to the recruitment rules have bush
notified w-e.f- 23-10-1992. Therefore, taking mto account
the facts, we see force in the submissions made by Shri
K-B-S- Raian, learned counsel that the respondents have
failed to m,aintain equality of opportunity to the two
categories of personnel in the feeder grades, namely. AEs
and Drillers-ln-Charge/Drillers- By the amendment
notification, giving 30% of the promotion quota to
Orillers/Drllers-in-Charge and 2®% to AEs. witho,-lt taking

into account the ground realities that Drillers-in-Uiai gc
possessing Diploma in Engirmeering are still very mucn _n

minority^ is not justifiable-

9- In the result, we answer the question placed

before us in the affirmative.. Accordingly, the Notification
dated 23.. 10.. 1992 so far as it prescribes a ratio of 2^ to

the Assistant Engineers and

Drillers/Drillers-in-Charge for promotion to the post oi

Assistant Executive Engineer is struck down as arbitrary,
unreasonable and discriminatory against the Assistant

■  Engineers. We, however, make it clear that it will be open

to ttT^' respondents to re-consider the issue oP ai i>
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amendments to the recruitment rules for i.

prescribe the per

categories-

-centaoe to be consider

he post of AbE.s 3.ri'.J

ed from the feeder

10. In the. above circumstances., O.A. I 1'--.8/94 succte'eds

and is allowed- No costs. y /i r
t *.
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