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CIN THE CENTRAL ADMINISTRATIVE TRISUNAL, FRINCIFAL SENCH

New Delhi, this 11th day of Banuary, 1995,
DA No.1164/1994

_ shri F.T.Thiruvengadam, Hon'ole wember {d)
Kgl@shwar Uayal
8/ 0 Shri Frahlad
r/o Vill. Dhantala, PO Kharkhoda
Ut. Mesrut, UP, PIN: 245206 «» Applicant
dy ohri M.L, Sharma, Advocate “

Versus

1. Chief Secretary
NCT of Uelhi
2. Director of Education
NCT of ODelhi
{ld Secretariat, Delhi-54
3. Uy. Uirector of Education
- t. East, Rani Garden
Geeta Lolony, Uelhi ++ Hespondents

gy ohri O.N.Trisal, Advocate

O RD ER (Oral)

dy order dated 14.3.90, the applicant was
appointed to the post of Educational &’Uscati%nai
Guidance Councellor (EVGL). At that t ime, medical
examination had not taken place and hence the appoint-
ment was subject to his passing ths medical examination,
In the office dader dated ?&Q&.?S, it has been stipulated
that in the event ot being declared maedically unfit,
his appointment shall be terminated with & fect from
his date of joining and no pay and allowences shall

pe paid for the entire period,

Sl
Zs subsegquently on a representation and after thpee
@xaminationg, he was declared medically fit for service

by letter dated 11.12.91 (Annexurs 4-8).
3. ¥ The arplicant is now in sorvice and has filed this
a for a direction for payment of salary for the poriod

from 22,3.90 to 12.12.51 with consaequential napefits,

I | <. P/2




4, The learned counsel for the applicant arguéd
that unfit certificate in the first inctancesfould
not have heen issued since the job recuirsments were
synch that the physicaly disability of the applicent
do not come in the way of discharging the auties

attachead to the post of Lvul.

5. Tna responCents had realisec this at a very
late stage snu the ritness certificate was issued
only in Novemcer, 1991. It was their intenticn to
prevent him to continue to oischarge the duty of the
applicant from March, 1990 onuerds. The lapse on

Pn. \."L

the part of the respondents in r@t werc ally eXamining
the applicant should pot in any way/p:ejudica the
continued performance of duty oy the applicant from

March, 1990 and the consequential payment.
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Be It was also argued that the applicant has
heen continuously performing hig duty, irrﬁspegtive
of the uhfit medical certificate. In $ug;0§t of his
case, Annexures A=13 tao é«?Sbhave been attached,

These bring out the details of the perfommance iy the

&g
Y & gli?%ka suudahts‘ it is claimed

that these annexures ars sass gyidence of the cuties
performed continuously from PMarch, 50 till the fit

certificate was issued in HNovemusr, 1939%.

7e It is ‘urther arguet that the applicant’s
service has not oeen terminated at any stage, yet
his payment for the period as referred to abovs

has been denied,

8. It was also claiméd that the applicant func~
tlQn&G 1nd3penﬁentl; of the normal school &tmlﬁkﬁw
tration and the nature of his duty is such that the
Principal of the School to which the applicant is

jattached has no control over the working of the

applicant.
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| | 9.  The learned counsel for the rQSQQ;éQntS séunééﬁéé»
L | the’aboue arqumant&nykmentiéning that the issue of |
fitness certif 1Lat2%§n Novempsr, 1591, even granting
a0

that such a fit certificate could have veen isusued

gearlier, can not confer any specisl ovenefit. The
. ~

applicant was not availaple for doing his &uty

during the period 1uj2.9@ to 12.12.91, It uas

argued that the attendance register kapt by the

school has been duly sicned py the agplicaﬁt from

22.3.90 when he joined his service and gave his
oA - joining report to the Principal of the school

till 14.5.90. The school was closed for summer

vacation on 15.5.90 and on reopening in Juiy, 1920

the applicant did not turn up. He presented himself :
for duty only on 13.12.91 and started signing the
attendance register from thié date. |

18.; The recﬁrds were summoned ané 1 nctéiin the
atténdance register produced, the applicant is ahaﬁn;f 

as having been present only upto 14.5.90 from 22,3.90

and later on from 13.12.91. At this stage, the

~ learned counsel for the applicant argued that the

applicant was given a seg&ratelatteadaﬁée register.
I find lt difficult to accept this argument since the
applicant had been signing the attendance rEGl“tér

from ‘ths date he joined, i.e. 22 sﬁ till ﬁay, 399§
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and igiﬁecember, 1991, It can not be claimed thatxthﬁ”

applicant is outside the control of the Frincipal

since the appointment order says that the applicant
is posted to the Govt. Boys Sr.,Sec.fSChagl, Vivek

ﬁihﬁr.
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11. Regarding the argument that no terminaticn

order has oeen served conseqguent to the maﬁi331 
unfitness certificate after thé,medical ;xaminatian’
on 29.3.90, it is the case of the res§sndeﬁts tﬁat
the unfit certificate was itself signed by the
applicant on 30.%.90, after which the applicant

did not report for duty. He joined duty only on
13.12.91 by which time the fit certificate dated
11.,12.91 uas available and the issue of termination

did not arise,

12. | As régards the papérs produced at Annexure

A-18 to A-15, the respondents have averreo in their
reply that these are fictious and manépulateﬁ.

In nsns of tnhese aacumenté, caftificatian ay any
school authority is available. On this, the laarneé- 
counsel for the appiicant stated that it was ﬁet |
the practice for such documents to be certified

by the school authority. Be that as it may,‘th@

main document to bring out whether the apgiisanﬁ Wa8
on duty or not is the attendance register as discuaSEﬁi

above.

13, - The respondents have stated in the reply ;

that the salary fOr . thé period 22.,3.30 t§ 14.Sf§G 13}7
oveing released, If the amount has not been ralease&{?
this may be relessed within tuo months from the date ff ;

of receipt of this order.

14, In the circumstances, there ig no merithiﬁ th?ffyr

application, It is liable to be dismissed,
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15. Even though the merits of the c:se have heen
3 discussed, I note that the cause of action arose

in ﬁauemﬁar, 1591 since it is aslleged theat

- payment  has not meah made from 1990 upto end of

1991. The applicant had given representaticns on

30.3.92, 22,4.92 ano 19.8.92. Yet this 04 has seen

tiledg only on 31,5,94. It is acmittec that no

reply to these represenﬁatisns had been r ee¢ived

by the applicant till the time of filing this 04,

I note that the application has peen filed beyond
- the permissible period as per limitation. Even

on this ground the 0A is liable to be dismissed,.

16. In the circumstances, the 0OA id disposed
of with the only uirection that the payment for
the period from 22.3.90 to 15.5.90 should be
released by the respondents witnin two montis

from the date of receipt of this orcer.
The DA is thus odispossed of. Ho costs.
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‘ (P.T. Thiruvengadam)
b . Member {Aﬁ
11.1.189%
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