TRIBUNAL

. M:u DELHI‘V |

0. A, No, 2538 of 1994,

" New Delhi, this the &ﬁ/day-of:ung, 1995,

HON'BLE MR J.P, SHARMA, MEMBER(3J)
Hon‘ble Mr B,K. SINPH, NEMBE?(A)

Nrs Anll Katlyar, Ass»t uDVt ﬁdVOCa»B, at Suprame
Court Central Agency Secticn, Deptt, of Legal
Affairs, Ministry of Lauy Justice and Company Affeirs,
Neu Delhi, '

. s ose+ Applicant,

& ( mr R,K,Anand, 5r.Advocate with Mr M, P, Shorauala, adv.}

N

Vs

Te Union of India through the
Sacretary to the Gowt, of India,
Ministry of Personnel and Ponslens,
North Block New Delhi,

2. The Secretary to the Sovt, of India
Ministry of Law Justice and
Company Affzirs, Department of Legcl Affairs,
Shastry Bhavan, New Delhi,

3. Union Public Service Commission,
through Chairman, Shahjzhan ﬁoad,
o Neu Delhi,
—

4, B.K,Prasad Asstt,Govt, Advocate, i

Central Agency Section, Supreme Coart of India, g

. - Govt, of India Department of Lajal
. , AFFalrs, Nau Delhi

i

eee sess ss... Respondants,

- ( 0ffitial respon-ents through Mr M, Chandsr sekhran,,
Addl,Sclicitor Cerergl! with Sh,Madhav Panikar, Advocats
arid the Private resocondent, thraough M Naresh Kaushik,
Advocate). i .

O~ DER

k

i PER B, K, SINGH, MEMBER(A)

Thie applicztion(DA No, 2536 of 1924) is

directed again«t tﬁa proposed promotlnn of

rlspandont No.d Shri B K, Prasad tu ‘the post of

, in the pay-scale of &



e

 ?ffr0m the pﬁst ofwAssistant Govarnmant Aduocata,’

Nuon the recammandatian of the D.P.Cu presi#ad svar by a

memb er’ of the u.p 5. Co qated 14.711.1994. The admltted
facts are that tha appllcant aﬁd resgondent ﬂo.

are Soth Assistant Advocates working in the Nlnxstry
of Lau, Justice and Company Affairs, Dapartment of

L;gglﬁﬁzfgigs, Govt. of India in the pay scale of

,#_flzﬁsﬂsaaa-asao It ie sleo Jdmitted that respondent

No.d is senior to the appllcant in the gradat ion list,

As a result of a post of Deputy Gavernment’

" Advacate f‘allirg“vacn‘nt, Pormalit:.es for filling up

that post were finalised and both the applicant and

respondsnt No, 4, who fell within the zone of

conslde“atlon, were sponsored by the Dapartment

alonguith their bio-data for promotion to the vacant

post of Deputy Gowvt, Advocate.

The main ground for challenging the T acommend a=

| tion:ié that the post of Oy.Govt,Advocate is a

gelection post uhere merit takes pracedence over
geniority and since the applicent has agr ned
tuo'out st anding'remarks in 1950-91 and 1991-32 and
tYery Good'in 1992-93 and respondent No,4 has
been graced only as 'Very Good', as such the

applicant should have been rscommended on the bgsis

of her'out st anding’ record of service and per formancs,
In this connection, the applicanu has aleo cited
offica'memorandum filed z& Annewre 'C', which reads
as unders
" In making p‘amotlons, it shculd be ansuraé
thet suitability of the candidstes for

prpmoﬁian is consxdarsd in an nhjactive -nd
impartial mannar...."

The applicantd




5

TR the cana g g, DAY e aaty poey o

the 0P, C, |

h§

Bapt

Tr aining fram time to time and asnsuch‘éggrievsd by

this .ﬁéémgndatfi@n‘, ;ﬂf:ﬁv.";;arp’;‘;ylicant filed this 0.4, n
B 9.12. 19?4 praymgforth. follouing r eliefsy

| "(33 quash thanrdcr. .'lf any, of the selection of .
the respondent Na.d, for the post of Dy.Govt_,__;__;;
'RdVocati,Ltaﬁbh‘en the basis of‘tholmdatingf;;;;;
h ~of the Departal Promotion Committee aon i
- 14.11.1994 and headed by the Aembers of . |}
- U.P.S.C, and order Por revieu of the - ’
decision by the sgig Department a1 Promot ian

Committag, A R &

(b)ts Testrain the T'®spondent No, 1 tp 4 from
Sppointing the Tespondent No.4, as Dy, Govt, B
Advocate in th, Centr ) Agency Sectign of the
Supr eme Court ¢f india for laaking Aafi:cr
the litigstion of the Gowt, of Indig,,,, »

PO

; 01 ‘notice, t ha,,r_as Pondent s _ ey

Piled the reply and cont‘ested the applicet inn ad grant

Of reljef) Prayed. for,

e haye heard mr R, K, Anand, Senior Rdvocate -

) for the adplicent
with mp M P, Shorauala, Aduacateéand Nr m, Chandarshakharan,
Addl. Solicitor generg and M Naresh Kagshi |

for the fhe offi

i

ky Advocate
cial TI'sspondent s and the

private r-spondant;
rtépectively. and perysed

the Tecord gr the Case gngd

the g, L.Rg ge the applicant and Tespondent No,4,

manncr and the g, PeC, dig .not Rake preper

assessnent GFf the merit op the

‘ tue Candidat es, o
- The learney sr, Ny IS

Advocat.f said th i‘a"iin::. 'Q."L‘:.R; .‘f:w.‘




‘ rajeindar regardxng t he superierity of the remarks

Esurt should satiafy it self about the caktantluns

aﬂn by tha applicant in O.A. and reiterated in

earhed by her, The sesniority cannot be the

basia of salaction in a case like this, He alse
allagnd lsgal malafides on the part of the D, P. C,
1n racamménding rsspondant No,4, He vehsmently

-afd—vigorously argued that the snrvics‘record of the

“applicant is better and supsrior to that of respondent No.4

and if this is not prgved on the basis of the ACRS,

he will not have a case =z all,

Tha learned Addl, Solicitor General argued
that both the candidates uerae ascessed as 'Very Good!
by the D;P.C. and i% a situation like this yhere a1l
things are equal, seniority»has to be given aus

wdightage and this is exactly what uas done in this
cCase, The recommendaticn of the D, P, C,, according
to hin, is bzsed on cbjective and inpartial assessmeant

of both the Candidates in tha Zone of consideration
and th& Tribunal camot irterfere unless the

Tecommendation is found to be arbitrary and discriminatory

in nature., He furt her argued that the D.P.C. has
?olloued thhe guidelines issued by the DO PT and, therefore,

the Fecomuendat ions cannot be raulted vith, e
; have perused the Tecords produced by the departmant
in a sezled Cover gnd it ie true that shri B.K. Prashad

has been graded as 'Very Good! by the raporting/reuleuzng;

authority but no remarks have bgen
T escorded by tha accepting 8uthority during the thrae

years period, Thus, in his case, his ACR, for three

year's clearly indicstes that he has besn gradsd‘
By both the offfc-rs,fﬁhlt is, Teporting and the

gaviaulng eszcsr as 'Vary Gaod | Tho_rnsumn submit ted




by the Rapart;ng DfFl’efland variou¢ columns also

indxcata that his averall performance in ths vaerious

' Fialda of gcrfgﬁbigs and his relationship uath

supgriora and suherdinates have been adjudged as , fg;

‘Very Good’ As ragards the applicant, remsrks

: rur*ﬂ??ﬂ 1s cortaxnly 'Outstanding’ and this has

L N T e L

B e S W [

bsan acceptad by tha raviaulng officer but

unfertunataiy tharo is no remarky from the accepting ‘
authority, Tha»remarks in case of the applicant ; [
Smt, Katyar areftgyt bt anding gr a'ndin_;eby" the "rs’purt,?ingl

and the reviewing officer only, There is ng.

;:gf

remark; of the gccepting author ity, either on the gradéng
or the attributss of the applicant, The remarks

for tha year 1951-92 do not seem to have besn
-rocordéd separately although the resume, uhich

she has sybmitted is from 1.4.1991 to 31.3.1992 Lut

the reporting ofFicof, who has reccrded the remarks

on 18,8, 1993 has graded her as outstanding, The
remarks do not fleu from the various parameters

' filiud up by the reporting officer, The reviesuing

officer has recorded his remarks on 9,9, 1594 and

has endyrsad the remarks of the Report ing Gfficer

but in this cassa also there is ng remark of tha

accepting authority, The Grading r ecer dad hy the

chortlﬁg Officer on 15,6, 1950 is ‘only fVery Ggod*,
arethe '

The&l,D*aSumably/E.marks for 1952.573, Tha revieuing

officer also has recordad anly Very uood remarks

on hear, The accepting author ity has not racordod

“any remarks, Thus, taking the avorall plcturo,’

- Ms Katyar has get tuo nutstanding gradings but R

E 9nl ‘outst-nding’ daoa “hot f’leu f’rom various




 ¢44 ‘7'parémetr§s giueh'and:thé fépcrts ent er ed therain,

This must be the Teason yhy both the officers on

overall assessment havs basn graded as 'VYary Good! The

remarks of the Minister, who must be tha accept ing

authority, the D, P.C,ssems to have gone through the

paTameters and the remarks given tharein and catqggriseé

both as 'Very Good' although in case of Mrs Katyar, the

A ——— - 9rading given by the reporting/revieuing officer
| | for tw ye,rs certainly arae outstanding, The
reporting andVreuieuing officers are the same
in both the cases, The remarks in both the cases
have besn racorded by the Special Secretary
S and the Lay Secretary is the reviewing officer and

ve presﬁme‘that one cf them must have been a Hember

of thes Committee presided gver by @ Member of the U.P, 8, L, i
This Tribunal is not expected tg play the rblg of
aﬁ appelléte authority or an umpire in the gcts
and proceedings of the D.P.C; The recommendations
of the expert bodies cannot be cusstionedAand

judicially reviesued, It has been held in case of

[

~N ~State of Bihar & ethers vs,Dr, Asie Kumar Mukhegigg_gggm_
ethers ( (1975) 3 Supreme Court Cases 602);

"From Olympic team selection to orthopaedic
] expartise the judicial rebes are invited tp é
exercise umpire's jurisdict ign under our system,
Even whers judges angels should they not fear te
tread where perhaps others may rush in 70

In case of B, S, Minhgs s, Indian Stat ist ical Irstityte

(1983) 4 st 582, the Hon'bl® Suprem Court has

cbservad gas followssg

"It is not for the Court to dat

arminz whe ,
is the supsrior of ths two e€andidat ee and g

who should be selected, It is for the

4




o e 1

v
B i

aua11able candldatos.‘

In AIR‘1§é7 SC 1889 S 8 ;'vs.ﬂahd ﬂoinuddin, the
Hen'bla Suprema Ceurt hava clearly lamd down that

';”;x,.lactian has te be madl by a ragularly constitutid

D,P.C, and no officer can clainm promot ien or selsction

to th; ﬁighsrrgraﬂaAas a matter of right,  He

;i'haéia right t.‘ba cénsidnrld but has e right to

be prgmet-d and the Cnurt 13 not competent ts sit
"as an appollat. authurlty and appr.ciato the

abilities and attributes of the eligible candidat es}’
kThe same uioﬁ has besn reiteragted in AiR 1988 SC 1069

URSC vs,Hiranaya Lal, uh-rpin it has bpen e bsearved

tﬁat the provisions te make seluption has hesn yested

in the D,P, €. and the Tribunal or a Leurt cgnnot asuwp .
the rol- for itself, In one of the l1atest rulings,

the Hon'ble Suprems Court in JT 1995(2) sC 654

Major Sensral 1,P, S. De Deyan ve, Union of India and othere
M

k,catagorically birred the Jurisdict ion of the Courts tp
sit as an appellate authgr ity over the acte and

proceedings of the D.P.C,

-in view of the lay laid down by the Hon'hle
Suprema Court, ue ¢ 2ot go intg the recommenddt ions
made by the D, P, C. and accept ed by the Government,
The learned addit fanal Soliciter General catenc-

the racomwendatlens of the O,P, C and has appozntréhl
‘5hr1~8.“.Prashad

@3 Deputy Governmant Rdvocat s and thys

after the approval of the A .C. C., the petitign itsele

has becamo infructuous. This




' reuemwendatlons by tha A C C. as has bean held

in the case ody# K.Nukhergsa vs, Unian of Indla(Supra)
In the light oF tha afbrssald aboervations, the
appilcatian fails and is dlsmlasad leav1ng thh

partias to bear thelr eun cests.

\

Ths~otdsn~u£_siatusaquo_gtantod hy t he
hnaring

of this application is vacated,
A.C.Rs,

The original ‘
called from the Dopartmenu of Legal Affairs,
"unisury of Lau, 3ust1ca and Company Affairs are %

returned in sealed Cover to the learned counsel

KS for the respondents Shri Madhav Panikar,
.
(BYR singh ) ( 3.p.sharma )
Member ( A) Member (J)
/sds/
AN






