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2^ CCNTRAl AOMINISTRaTIVE TRIBUNAL
PRINCIPAL 0ENCH

NEU DELHI

\ c

0. A, No. 2538 of 1^-94. !f

New Delhi, this the ^iT^day of Jun%. 1995,

HON*BLE fH 3,P. SHARRA, flEnBER(D)
Hon'ble Mr B.K.SINGH, RE!1B0^(A)

Rrs Anil Katiyar, Asstt.Govt. Adv/ocate, at Supreme
Court Central Agency Secticn, Deptt, of Legal
Affairs, Ministry of Leu Du at i ce and Company Affairs,
New Delhi,

., a # • * • Appl rcant-.

( Rr R.K.Anand, Sr.Advocate uith Rr R, P. Shor aual a, Advft

vs

1, Union of India through the
Secr-etary to the Govt, of India,
Ministry of Personnel ^d Pensions,
North Block New Delhi.

2, The Secretary to the Go^-d;, of India
Ministry of Lau Dustice and
Company Affairs, Department of Legal Affairs,
Shastry Bhavan, Neu Delhi.

3, Union Public Service Qammission,
through Chairman, Shahjahan Road,
New Delhi.

4, B. K.Prasad Asstt.Govt, Advocate,
Central Agency Section, Supreme CoQrt of India,
Govt, of India Department of Legal
Affairs, Neu Delhi,

Respondent-s.

( Official respondents through Mr M, Chandsrsekteanj,^
Addl. Sclicitor Gansrel uith Sh.Madhav Panikar', Advocat

^•rtd <th.e-Prlvkte resocnd-'nt, throvjqh Mr. Maresh Kaushik,
Advocate),^ d s . f .

C h 0 E R

PER B.K.SINGH. MEM8£R(a)

This applicationCOA No. 2536 of 1994} is

directed against the proposed promotion of

respondent No.4 Shri 8,K.Prasad to the post

Deputy Govt. AdvocaM in the pay-scale of fe. 3?00-50#^
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^ fi-4yocat.0» based
f of Assistant Government Advfrom the post of Assxs a ^ ^ ^nrtationof th. O.P.C.. pr.ewadova. by a.ntherac—at.ono ^ha adn.itlad

™e™barofthaU.P.5.t:. datad 1A.

,acba ^a tbab the applicant and raspondant ^
are both Assistant Advocates working in the

Lau. 3ustica and fc^pany Affalra. Oapart»ant o
U^al Jndia in tba pay seal, =
•^,-30M.«8Q. It is alao admitted that resppnd.nt
Nc.4 is sanior to th. applicant in th, gradation Irst.

. ss a raault of a post of Deputy tM«arn«ant-
toaoat.fdUng vacant, formalitias for filling up

that post uara finalised and both the applicant and
raapondant No.4, "ho fall uithin the aona of

conaidaration. y.ra sponsored by the Department

alonguith their bio-d^a for promotion to the vacant
post of Deputy Qovt« Advocate,

5

Th. main ground for challenging the recommenda
tions is that the post of Oy.Dovt.Advocata is a
selection post uhere merit takes precedence over
seniority and since the applicant has earned
tuo'outstending'rsmarks in 1990-91 and 1991-92 and
M/ery GoodUn 1992-93 and respondent No, 4 has
been graded only as ' \/ery Good* t as such the
applicant should have been recommended on the basis

j « or i n0 Sfld O8'^ Fo^ ^ ^
of her'outstanding* record of service ana p
In this connection, the applicant ha- also
office rs^morandum filed as Anne^yre *C*, which reads
as underj

It In making promotions, it should be enuur-d
that suitability of the candidates for
'promotion is considered in an objective and
impartial manner,,.#**

The applicant% griavanca is that tha
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r.eo»™endatlon, of th. ^p. s.
9uld.Un« ia,u.d by th, O.part^.rrt of P„oona and
Training fra™ tl„„ to tl... and a. auch aggrlaa^, py
thia r*ccm.,nd,tion. th. applicant rii.d thia o.fl.
9. 12. 1994 praying for th, following r ,li,fa,

quach th. ord,r, if any .
— - .. . th, r„pond.nt N.,4. 7o't th.

Adaocat,, takan on th, baal. rrth'" -
,f th, D,part,l Proont, cia .. "romotion Oamultt,. on
14. 1 .1994 and h.ad.d by th. „.ob„, or

b7thra"i:''rCoooiMio. "•P^tn.antal Promotion
(Oto r.atrain th, ra.pond.nt No. 1to 4Pr

•PPointing th, roapondant no.4. a° 1 r, -
Advocate in th. , P/-Govt.
^P'.«, Court o' Ind p"''""' =•="»" °T th.
th, litln t • ^""<"9 .Tt®"• litigation of th, Nout. Of India,...,.

"l.dthorapTy ondTnr"""' ''P-y and Contested the anoiir- •
PT r.li,Opo,y,„ PP "»tion and grant

We have heard Plr R k /!„ .
ulth Plr Mp cf, * Advocate -

«.P.Shoraual.. Muocate^and«^«.9qlioitor ganaral and » n„.., ,
•"PP tha tha offiolo, , "-"PCat,
r^' ^"spondents and th. «'Partlaaiy, and p.tua,j "^t. raapondont,

th. 4.C.Na of tha 'P" .PdPPP iPant and roapondant Na.4.
Tha iaarned counaal for th

hat though r.apondant Nb a , PPPHcant argu.d
"PP. »,ritoriou, a. "" 'PPHPant

marit has to h " PPtad from tha A r =""to b. an„5j„.,
"anoK. and tha 0 P r IPPtlva and inparti.!

aasssanant of tha '< " P^PParTh, l.»rn,d Sr fldJ'V "'"'tPat,,.
Advocate said +k «.

beth th. #ince a r p." candidate, k • - A.C.Ra ©f

t..^ ...nad, th.
L • .0, ^ -h ^ f H,1

p^s and
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Court should satisfy it salf about tha ceWabtiona

ma^a by tha applicant in 0*A. and reitaratad in
rajoinder ragardlng tha suparicrity ©P tha ramarks

earnad by har, Tha saniority cannot ba tha

basis of selaction in a casa like this. He alse

alleged legal malafidas on tha part of tha D, P. C.

in racam'Tiending reapondant No«4, He uahamantly

afld^-vi^orouaiy argued that the service record of the

applicant is batter and suparior to that of respondent No, 4

and if this is not proved on the basis of tha ACRs,

he uill not have a case at all.

The learned Addl, Solicitor General argued

that both the candidates uers assessed as *Very Good*
by the D. P.C. and in a situation like this where all

things are equal, seniority has to be given due
yiightage end this is exactly what was done in this

case. The recommendation of the D. P. C. , according

to hi-n, is bsssd on objoctlvs and iiipartlal assessmsnt

Of both tha candidat.s in tha son, of considaratlon
and th« Tribunal cannot intarfB-, unie„

raoon^andation is found to b, arbitrary and discriminatory
in natura. H. furthK argu.d that tha O.P.C. ha,
foUousd the guidelines issued by the 00 PT and, therefore,
the recommendationa cannot be faulted uith, Ua
have perus«. tha records producad by the dlpertment

^ri B.K.Pr.,hadbas been graded as 'Very Good* by the reoorti. / -
uy tne reporting/revieying/

— authority but no remarks haye baen
recordad by tha acc.ptlr, authority during tha thraa

period. Thus, in his case, his «R. ror thr
y«re 01 early indicates that h. has baan graded
by both tbe officerg t '

toporting and theleulauing officer aa 'Very Good' The r
^ y oqa , The resume sultaiit t©d

ee

mtmm



rj

K

^ {

1-5-J

by the applicant about his work has bieen accepted

b y the Reporting Officer and various columns also

indicate that his...overall performance in the various

fields sf and his relationship with

superiors and subordinates have been adjudged as

'Very Good*. As regards the applicant, remarks

for 1991 is certainly *Out stgnding* and this has

been accepted by the reviewing officer but

unfortunately there is no remark^ from the accepting

authority. The remarks in Case of the applicant

Smt, Katyar areadding? grandicQ by the T-epertingX

and the reviewing officer only. There is no

remark^ of the gpccepting authority, either on the grading

or the attributes of the applicant. The remarks

for the year 1991-92 do not seem to have been

recorded separately although the resume, which

she has submitted is from 1.4.1991 to 31.3.1992 but

the reporting officer, who has recorded the remerks
on 18.8, 1993 has graded her as outstanding. The

remarks do not flow from the various parameters ^

filled up by the reporting officer. The reviewing

officer has recorded his remarks on 9,9,1994 and

endorsed the remarks of the Reporting Officer
but in this case also there is no remark of the
accepting authority. The Grading recorded by the
Reporting Officer is only 'Vary Good*.
•These, Drosumably^Eemarks for 1992-93. The reviewing
officer also has recorded only Very Good remarks
on her. The accepting authority has not recorded
any remarks. Thus, taking the overall picture,
ns Katyar has got two outstanding gradinge but ^
one 'outetending* dees not flow from various

~nr
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param^stros glu^=«n and tha reports entered therein.

This must be the reason why both the npfic^rs on
overall assessment have bean graded as 'Very Good| The
remarks of the ninigtjr, who must be the accepting
authority, the 0. P. C, seems to have gone through the
Parameters and the remarks given therein and cateaorised

•j/ery Good* although in case of fbs Katyar, the
grading given by the reporting/reviewing officer
for two ySgr 8 certainly are outstanding. The

reporting and'r evieuing officers are the same

in both the Caaes. The remarks in both the cases
have been recorded by the Special Secretary
and the Lau Secretary is the reviewing officer and
ue presume that one of them must have been a fl.mber

of the Committee presided over by a flamber of the U.P,S,C.
This Tribunal is not expected to play the role of
an appellate authority or an umpire in the acts
and proceedings of the D. P. C. The recommendations
of the expert bodies cannot be Questioned and
judicially reviewed. It has been held in case of

SiilfTS ( (1975) 3 Supreme Court Cases 602)|
"From Olympic team selection to orthopaedic
expertise the judicial robes are invited to
exercise umpire's jurisdiction under our system
Even where judges angels should they not fear to

tread where perhaps others may rush in

In case of,B,S,fIinhas vs._Lndian Stati.t^..t
(1983) 4 see 582, the Hon'bli Suprem Court has
obseruad as follousi

"It Is not tor th, Conrt to dst,rnlns .ho
ths supsrlor of the t.o ssndldst s,',nd

"ho ehould bs soleotbd. It i, f„
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authorities concerned to select from amongst ths\. --
available candidates, * ,

In AIR 1987 SC 1889 S, 8.1. vs. Ptehd.%inuddin, the

Hon'bie Supreme Court have clbearl/ laid down that

^^selectien has to be made a regularly cenatltiAid

0, P, C, and no officer can claim premotien or selsction

to the higher grade as a matter of right, ^ He

has a right te be considered but has ne right to

b« prsMtid and tha Court is not compotent to sit

as an appoliato authority and spprociata tho

abiiitias and attributaa of tha allgibls Candidatas.'̂
Tho aama uiau has boon rsitsrstad in AIR 1968 SC 1059

U£SC Ra.Hirsn.ya Jjlj uhar.in it has b.an obssrv.d
that tha provisions to malts selsction has bssn u.st.d

in th, !).P,c. and tho Tribunal or a Court cannot osirp ;
th. rol. for itself. In ona of th. l.t.st rulings,
the Hon'bl. Suprsms Court In 3T 1995( 2) SC 654
Wa.1or -snsral, l,P,s,Ont„n us. Union of In hi a and nfh...
catsgorioally tarred the jurisdiction of the Courts to
fit .0 an appsllat. authority a„,a the acts and
proceedings of the O.P.C.

In vl.u of th. law laid doun by th. Hon-hl.
Supram. Court, w. .^nnot go into th, rscommsndations
nad. ^ th. O.P.C. and acc.pt sd th. Co„.r„„„t.

H. isarnsd Additional Solicitor o.n.r.1 catsccrically
Stated at the Bar that AC C ha. i ^ *
. * •''* has already accepted •,

» r mcommendat ions of tshe 0, P C anH k ^
Shri s I. o t. appoint ad^nri,B,.K.Prashad as Oeouti/Oaputy uovsrnment Advocate and thus
a^ter the approval of the Ac C th

.C.C., the petitien its.if^as become infructuoua Thi t .

competent t© sit In i h ' is neither
B sat In judgment ©vor th.

th. O.P.C. nor it i. t.c,m.n,.tion.nor it Is csiapstwit to sit u ^
th. . ^ udgnont« tho aecoptsno. „ , ,

a ^ th.
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r ©ceratiendations by the A, C. C. as has bean held

in the case •*1ukhorjsa vs. Union of India( Supra),

In the light of the aforesaid observations, the

application fails and is dismissed leav/ing thii

parties to bear their sun costs.

jQ.

-Xhe-oJ^der of st at-us^quo-grant ed by t hi

ahd= 1 t he hearing

of this application is vacated. The original
A, C.Rs, called from the Department of Legal Affairs,

Plinistry of Lau, Justice and Company Affairs are

returned in sealed Cover to the learned counsel
for the respondents Shri Wadhav Panikar.

{ S^i^Singh )
Member ( a)

( J, P. Sharroa )
Member ( 3)




