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New Delhi, this the 3/§l-fay of August, 1995,

1. OA No, 150 of 1995,
2, OA No, 2313 of 1994,
3, 0A No,379 of 1995,
4, OA No, 2392 of 1994,
5. OA No, 2447 of 1994,

"6, OA No,2393 of 1994,
7. OA No, 2448 of 1994,

HON'BLE MR J,F.SHAR M, ME MBER( D)
HON'BLE MR B,K, SINGH, MIMBER(A)

O, NA,MNo, 150 of 1995

1. Parmanu Vidyut Karamchari Union,
through its Executive Member,
Shri Jagdish Chandra Gupta,
C,I.T.L,union Dffice, Phase-11,
P,0,Rauatbahat s, Distt,Chitterga=h,
Rajast han,

2, - Shri Jagiish Chandra Gupta,
/0 .ari Piarey Lal Gupta,
C, i,T U lirion Office, Phase~-il,
P.G,Pauatbhata, Distt,Chit torgarh,

Rajasthan, ese s Apolicents,

( throwgr Mt Ashok Aggarwal, Advocats. )

Ve,

AY

1. Union of Indi,
through its Secretary,
~ Department of Atomic Energy,
Anushagkti Bhauwan, C, S, K.Marg,
Bombay.,

2. Nuclear Pouwer Corporation of India Ltd,
t hrough its Dy.Ceneral Manager(P & IR),
Rajesthan Atomic Pouwer Stgtion,

P,G. Anushakti Distt,Chittorgarh,
Rajast han,

3. Muclear Power Corporation of Indis Lid,
through its Senior Manager (P & IR),
Rajasthan Atomic Power %rojects 3 to &,

P.G, Anushakti Dist t,Chittorgarh, - ‘
R‘j ﬂat haﬂ. ) esseose mmﬂdeﬂt 8,

( through Mr v,S,R.krishna, Advooate)..
0. A, No, 2313 of 1954

D g S g, S me g B T e T TG @ G O

1, Anushikti @rricers Assdciation Rafdsthan
throuph 'its Joint Secretaty. sh,B, 8, Bhatsmager,
R/0 Type-11; 11-C, Anukiran'Calomy, '

~ Bhabha Nagar, Distt Chitours-oh, ‘

4o 30, 8.R, Jsnisara, S/0 lste e, Tuisl Uads, Sclentifie
OfPicery Selentistit(',-H2/56, P B.Vikram Nanare
Distt, Chit torgarh, /o /56s e e




3,

10. Shri Mm.P,Saxena s/0 i, 3.P, Saxena R/0 T-1v, 94,

11, Anushakti Supervisors Association RAPP 3 to 8,

12, $hri KoL.D, Mathur S/0 Late Sh,Day Dayal §i Mathur,

1.

2,

- Shri R,C, Purohit $/0 sh, NoL. Purohit, Scientific

Anushaktl Supervisor A sociation, through 1ts
2o atary, Swi 3K, Selda S/0 Sh.Devi Lalgi A
t 4

R/D T-111, 13 Jy Anukiran Colony, Bhabhanagar
Distt, Chit torgarh, A

Assistant 'A', R/p T.II, 196, Anukiran, Bhabhanagar, .
Dist t, Chit torgarh, - , , - .

Bhartiya Mazdoor Sangh, through Authorised Member,

e i L T

Sh.R, P, Chakarpal R/Q T. 11,27 B, Anukiran Colony,
‘Bhabhanagar, Distt, Chit torgarh, , ‘

‘Shri Madho Sing’h, T/E, Site Developmenty R/p T<11,27 a, .
Anukir an, Bhabhanagar, Digtt, Chittorbarh,

Rajasthan Anushakti Pariyojna, Karamchari. Sangh through

St

its Secretary Shri Mmukesh Laluvani R/0 T.11, 35~ 0, Anukir an
Bhabhanagar, Distt,Chit torgarh,  “-1 8‘:'"’ : ‘

. , R/0
Shri Bachoo Singh, H.lper-B.LZGO. Anuchhgay a Colory,
Bhabhanagar,- Distt.Chittorgarh.

Anushakti Officers Asscn,RAPP 3 tg 8, fhrouqh its
President, Shri s, M, Mangal, H/7/7 Vikran Nagar, Distt,
Chit torgarh, S ~,.>'

Rnukiren Colony, Bhabha Nagar, Distt, Chittorgarh,

through its President Shri S.L.Kashyap R/0Q T-111/5,
ESF, Post Bhabha Nagar, Distt.Ch_ittorgarh., _

SA/E' Qss T. R/D T- IV-ZO—B, AnUkiar, Bhabha 'ﬂg.r’
Distt, Chittorgarh, eees Applicants,

( through shri R, K Kemal, Advocate, |

vs,
Union of India through Secret ary, Deptt, . W
of Atomic Enorgy(DAEg, Anushakti Bhavan,

CsM Marg, Bombay,

Nucl ear Pbuer Corporation of India Ltd,
through Shri §,K.Sharma, Senior Manager { P2 IR),
Rajasthan Atomic Pouer Project 3 to 8)

evs0e Raspondcnta.‘

( through m m, Chander shekharan A5G uith Shei VSR Krishana) |

.

~.OA No,379 of 1995

- Tamil Nadu Atomic Po yer Employess :
" Union, Represented by Gener al Secretary,
Madras Atomic Pouwer Stat fon, Kal pakham, ‘
Chengal M G.R.Distt, Tamil Nadu, : ,

Madras Atomic Poyer stare represent ad by/

its President, Madras Atomic. Poyer Station -

Kalpakham,Tamil Nadu, '

MAPS Diploaa' Engineer s* Association,
represented by itg '5scrat»a;jv Kelpakhom
Tamii Nadu, S R '

K. Day al an, employed as Tra'desmad"-t’—.

- R/058, 18th Avanue, DAE, Tounsh 1p, Kal ekt

i 1
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S. V, Janak ir gman, .
Gmployed as SAE, MAPP,
R/0 No,?29, Bth Strest,
DAE Tounship, Kalpakham,

6. M. Canesan, employed as S0/SC
R/0S, @&h Street,
DAE Tounshi,., Kalpakham, eses Applicents,

( through . Counsel =~ 4 ~firs Ramamurthy, Rdvocat es)

VS,

L Govt, of Indis, rep. by
t he Director, Department of
Atomic Energy, Bombay.

2, Nuclear Pouwer Cor ..ation(Government
of India Enterpr ises) represent ed
by its Managing Director, Central-1I,
16th Floor, World Trade Centre,
Guyffee Parade, Bombay ..e..... R8spondents,

( throughs M M, Chandershekharan, ASG with Mr VSR Kris
Advocate),

0A_No, 1337 of 1994 (0820, 2392/34_(P8) |

1. Ngrora Atomic Pouer Officers Association
throgh its Secretary Shri C, D,Rajpoot,
Narora Atomic Pouver Statio, P,G, NAPS
Township Narora Distt,Bulandshahar,

2, Shri C,D.Rajpoot, R/0 C-28/4, NAPS
. . Tounship, Narora, Distt, Bul andshahar,
presently posted as Scientific Officer,
S.E.on deputation in NPCIL at Narora,
' oee Applicents,

( through CouRsel ®r C,L, Harsihahaa;?*“idﬁacate),.’

versus

1o Union of Indla through Secretary
Ministry of Science and Techonology
New Delhi,

2, Secretary Department of Atomic Energy,

C/0 Anushagktibhavan,
CSM Marg, Bombay, -

3. Managing Director, Miclear Pouer Corporation
of India Ltd,, 16th Floor, Centre 1, World
Trads Uintre, Cuffes Parade, Bombay, f
4, Chief Superintendent, Narora Atomic Power
. Station P,G, NAPS Touwnship HNarora, Distt,
Sullandshghar, e se s HOBpdte,

( through M M, Chandersekharan uith Mr VSR Krishna )



0A
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No, 1384 of 1994 (OA Mo, 2393/94 (P8)

1.

2,

3.

. Union through its Secretary Sri Jagbir Singh,
Narora Atomic Pouer Station Post Office

4,

( through Mr G.4,.Nargimah, Advocate), .., v-', “Ea

OA No, 2447 of 1994

Narora Atomic Power Project Supervisors!
Association, through its Secretary Sri
V, N,Rajpoot Ngrora Atomic Pouer Station,
Post Office NAPS Township Narora,

Dist t,Bullandshahar, ,

shri V.R.Rajpoot R/0 B 20/S NAPP Tounship
Narora District Bul gndshahr,

posted as Sclentific Assistant Sa 'C'

on deputation in NPCIL at Narora Distt,
Bullandshahar,

Narora Parmanu Vidyut Psriycjana Karamchari

NAPS Township Narora Distt,Bullandshahar,

sri Jagbir Singh S/0 Shri Rataen Singh, aged *
about 29 years R/O Qtr MNo,B,R,2/3 NAPS
Tounship distt,Bull andshahar,

presently posted as Tradesman'C' on deputation
in NPCIL st Narora distt, Blandshahar,

ve. MApplicants

Vs,

( same respondents as in 0A Mo, 1337 of 1994
on pre-page) -

1.

7

(same Respdts,as in OA 2448/94)

(through Mr C.L.Nar siman, Advocats),
Oy A, Mo, 2448 _of 1934
t———.

1.The Kakarapar Anunagthek Officers Asscn,
represented by Vice President Sh, P,Madhevan,
Khar apar Atomic Power Project P,0.Anumala(Via)
VWara, Distt, Surst, '

2, Shei B, S, Chauhan, |
Secret ary and affected party )
Kakarspsr Anumathak Officers Assch,

Kakar gpar Atomic Pouwer Project,.
P, 0. Anumala,(Via)Byara Distt, Suraet,:

( through ﬂr.ﬂc?-;‘vlf;u-ruu'.m;;u;vaae.);},,;‘ yuraes) B

Kak ar apar Atomic Power Project,
P.C,Anu Male (Via) VWyaras, Sura Distt,.

2, Shri R,Bala Subramaniyam

The Kakarapar Anumathek Karamchari Sangathan, :
representing by Pregident Shri Y, V,Rane, \

Secretary snd affected party - -
The Kakar apsr Anunathgk Karamchari Sangathan,
Kak ar apar Atomic Power Project,

P,C,Anu Mala(Via) Vyara, Distt,Surat,

esses Applicants,

B VEQ‘ ‘

e



$=5=3

the Secretary, Deptt. of Atomic
Energy, CSM Marg, Bombay.

Nuclear Pouwer Corporation of Indie Ltd,,
(NPCIL) representsd by their

Managing Director(Govt, of Indis Enterprise)
Kak ar agpsr Atomic Power Project, :
P.D. Anu Hﬂl.’

(via) Wara, Distt, Surat, +es Respondents,

(in DAs 2447 & 2448/94)

(through Mr M,Chander sekharan,ASG with
Mr VSR Krishna, Advocate),

ORDER

( delivered by Hon'ble Mr B,K,Singh, Member(A)

The facts and legal issues involved
in OAs MNo,150 of 1995 and @313,1397,1337,1384,2447 and
2448 of 1994 are common and as such these ars
interconnected matters both fromfactual and legal
angles and ari being dealt uith‘tognther.

In all these O,As the same 0,.8s dated
26,5, 1994 and 15,7, 1994 have been impugned,
 0.M dated 26,5,1994 deals with the options
available for absorption and 0, M, dated 15,7, 1994
deals with the terms and conditions of servics

of the employses and also the settlement of

pensiongry bémfits ste,

| In 0,A, %o, 2313 of 1994, the relisfs
claimed are to Testrain the #PCIL from asking the
deputationists to exercise their options vide Me
datod 265, 1954(AmniA-1) on the tares o sanet
:paeifl.d ii?- ‘Arnnoxur‘a' 1-2.; |
 In 0,As Mo, 2392 and 2393 of 1994, the
reliefs elaind are to qu‘asﬁ“thq effer of "lb'ﬁorrpt“
dated 15,7,1994 and also to quash the O, M.dated
26.5.1994, | ‘ |



offer oftion dated 26,5,1994 uith letter dated

-such ordere. It has further been prayed that after

" have challangaa‘th. nrd-ra dated 26, 5,199 @nd,

$=bat

In 0, As No, 2447 and 2448 of 1994 aepplicants have
challenged the same orders dated 26,5,1994 un%?15.7.1994.
It has been prayasd in both these 0, As that the

15.7. 1994 be quashed being arbitrary, diecriminatory
and violative of Articles 14,16 and 77 of the
Conetitution and also to hold that Respondent N, 2

has no pouer, authority or competence to issue

quashing and setting asids the impugned orders
dat ed 26.5,1994 and 15,7,1994 the petitioners be

grant ed cnnsequoﬁtial benefits by direct ing the
respondents to pay all the benefits available to’
the Central Government employses including the
additional facilities if any, granted by

respondent No.2 and also to allow them the atrears of
deput at ion allowance stc, and payment s be made

to them @ 12% per annum from 4,9,1987 to all the

officers and the employees uho'havs not exarciscd
the option and as a consgquanco to declare the
1npugnod orders as illu;al, arbitrary etc, and -
tng srrangament with ,T aspondent o, ‘2 shaulﬁ ot
beo ai;ttmhcﬂ by respondent %o, 1. nnd laatly teo

restrain thaa rran ask ing eptioa stc.

In B, ,,ﬂo. 379 of 1995, *hn applicantt

15’ 7. 1995 'ﬂd h‘V.A .Ought the .11.' yaf m].ng

,_u-., w‘-‘ ;roruaid uen;r anda issued by respondent

‘;‘!0.1 ns 11199.1 and anmnstitutlonnl and to allau

then all the bonaf’its and allouancas as doputatlonigtgf

u.e.f.4 9,1987 and to grant them parity with thos.
. and

.»uho han optnsthat thn optees and daput at 1onista

should ba tteatad on par in rogard ta pay -nd perks

and that the chﬂnma@ﬁ:yees and tha Cgrporatign
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smployees should have the same perks and previleges

*é and the question of their sbsorption should be deferred

ti11 the implementation of the 5th Central Pay

Commission's recommandat ions, ' .

InOA Mo, 150 of 1995 it has been prayed
that the offer of asbsorption dated 15.7,1994 and
the 0.M.dated 26.5.1994 be quashed, being illegal,
unfair, unjust and in violaetion of the const itutional

| provisions, It has leo besn prayed that the

respondents may be directed to stop the policy
of discriminagtion 1n‘ case of the deputationists and
< . pay them the deputation allowance for the period of
their deputation, with srresrs since 4th Septembets 1987,

shri R,K.Kamal gargued on behalf of the
of

applicant s/ Anushakti Officers Association & anot her

in 0, A, No, 2313 of 1994, The main grounds £d<en

by the learned counsel for the applicants in this 0.4,

was that the manner in which the options have baen
called for is nothing but a cass of compelling and

coercing the dcputationists to ‘aeak absorption in

the Corporation, The ‘deput ationists are mot being

paid any dopui‘; af.ion allovance and aro being thruteﬁgq
to be kept on indtfinita deputation, ir thay de not
,opt fnt thn scvieo 1n tha tar-paratl a.

of survicc franod ror tho Cerporatlan smployses, ?ha
hnrned counsel argued that the attitudd of the

;,,_-._»g,.pang.nbo 1s uholly urreasonable and unf;ir Tha ‘
uholc sttempt ie to force the nmployaas to opt for : |

tha service of the Corpor a{u,en ~and this sction is




|
}
i
4

",  the raapand.nt; ‘r' 111'9010 unconatitutional""‘“

fand also md:a m thn tmlmh payahir‘ta vth
.corporation onployan aftor 16.9 1994 aad n wch
it vialnt:s the mnda-antnl rights undu' Articlu

.
=B=!
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violative of Articles 14 and 16 of the Constitution,
The Gover nment is expected to bs a model employsr
and its attitude 1s alwuays expected to be fair and
reasonable , These uﬁn the points raised by the
learned coupsgl before proceeding abroad and on

return he furthet argued the matter and stated that

the question of exercising option should be deferred
to a later date so that fhose employ ees, who are
not eligible to get pension and gratuity amount having
put in less than 10 years of service become eligible
for the same, MHe highlighted thg terms and condit ions |
enclosed with the form of option and otatdd that ﬁhen
terms and conditions are not reasonable andv a8 such
if accepted this will put the government servants
to a great disadv‘antage.' He wanted the matter to
be deferred till the recommendations of the Sth

and implement ed :

Pay Commission are received/giving the benefits

to the employees of the Nuclear Power Board,

0.As Mo,2447 and 2448 of 1994 were also

srgued by Shri C.LNarsimah gqnd the arguments wers similar
to the arguments advanced in 0.A, No, 350 of 1994,

\,

D. A lo.379/95 vas .rgu-d by ﬂl Ranmrthy,

Shl arguod that thn inmgnod manoranda dssued h}

they promn to daprin the applicam;a of tholr at s

14 and 16 of tho Constituion,
It has been decided to keep the applicants
on indefinite deputation if they do not ozurcis. o

B T @/
. ro
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the option, She argued that they are entitl ed

to get deputation right from Septanbera,wS?.

It vas vehementaly grgued by her that
if the Corporation distinguishes betueen the
gover nment servant s snd the Cor por ation employees
in regard to pay and perks it will be violating
the principles of equal pay for equal work which wowld

be against all cannons of justice. She stated

t hat T espondent No,1 has decided to modify the
terms contained in the memoT andum dat ed 4.9, 1987 and
to withdraw all the ex ist ing benefits of the
deput at ionists thus causing economic herdship to

them and indirectly compelling them to oot for

the services of the Corporation, She also
argued that there is no logic in Pixing the cut off i
date as 16,9.1994 for exer cising option. The

entire motive behind the imougned memoranda is

coercive and not giving proper opportunity to the
association and its members to exercise option
freely and voluntarily, ghe vehemently argued that
the action of the respondents is malafide .
ardunconstitutional, She al so argued that ‘Eha
terms and conditions of service enclosed

with the form of option are® also unreasonable
ond unfair and thus violative of Article 14 of the
Constitution,

She further argued that the impugned
memoranda are illegal inasmuch as - -
it would meant - . that on sbsorption the
employees will not be paid their service or retirement
gratuity and theraefore it is cortrary tc Rules 49 and

80 of the CCS(Pension) Rules. She further argued

thet the richts of the employees to giatuity,
m

Pogs




_ that by opting to become memhers of the Corpor ation
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which have already accrued to them cannot.bei$aken
avay by an executivq fiat, The rights accrued cannot
be taken away by conversion of'N.P.B. into NPCIL,

She argued that the applicante are entitled to

deputation allowance right from 4,9, 1987 uhen they
were deputed to the NPCIL, which came into being on

that date, Ths up-shot ~ of her arqument was

the employsss would be deprived of their Government

status and that if they do not opt they will continue
to be on indefinite deputation without any deputation
allowance and that those who have not complet ed

10 years or more will not be eligible for getting
pro-rata pension, gratuity or other retiral benefits
and as such the Corporation will take away their
rights as Government Servants without conferring

any additional benefits on them and it is neither
in the interest of the émployeas nor it is in the g '?
interest of the Corporation and secondly that thete

cannot be tup sots of employess, one enjoying the

perks and privileges of being Corporation employees
. \

and’ other government servants remaining on deput ation}

without deputation allowance wha are also being

,;
+8

divested of those perks and privileges which are availabl

to the Corporation employees, According to her,
the whole Scheme militates against the principles of
aquél‘pay for equal work and as such the memoranda

issued by the respondents should be struyck down,

- Shri C,L. Narasimhan, learned counsel arqued
on behal of applicanté Narora Atomic Pouer Officers
Association and others in 0, A, No, 2362 of 1994,

Narora Atomic Pouer Rroject Supsrvisors' Association & Ors |

in D.A,.No. 2393/94 3nd thse Kakar gpar Anumathak OfFicers
)

A _—
[ _



and others in 0. A, 2448/94 and the Kakarapar Anunathak
Karamchari Sangathan & others in 0,A,No, 2447 of 1994,

The sams orders dated 26,5.,94 and 15.7.1994 have besn
challenged, It uwas stated that all these officers

and employees werse originally working in the
minus

Nucl ear Pouer Board /- the purchase/store
- dat ed 4,0, 1987

officesad 0.M, No .B/3(1)/86-PP/uas issued

st ating that the Go ver nment have decided to set up
Nuclear Pouwer Corporation of India Ltd.tgggzgtmant of
Atomic Eneréy as a Public Limited Comparny and it wuas
snvisaged that the manpower for the afor esaid

Corporation will be initially drawn from the DAE,

e e T

The personnel of the NP8, including those belonging

to the centralised Administrative and Accounts Cadres,
shall be transferred on deputation tc the Company from
the date the NPC takes over the operations of the NPB

and commences business, It was further envisaged

that the staff placed on deputation to the Corporatioﬁ
in respect of matters not covered in this Office

Memor andum, will be governed by rules applicable

to the Central Government Employess, They will

continue to be government servants till they are
absorbed and absorpticn would take place only uhen

the terme and conditions are finalised, Terms and

B iR AR

condit ions could not be finalised in 12 months sas
envisaged in the letter issued on 4,%, 1987, Delay ¢§
was caugad on account of representations received |

from the officers and employses of the NPB and various

rounds of discassions and these terms and conditions

at '
could be finalised after/grest deal of deliberstion =
and consultation with the staff side, It is only
after several roundSéf discussions that thece

terms gnd conditions were finalised and issued

for the purpose of abscrrtion beceuse the oricine]

5o

K
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letter dated 4.,9,1987 clearly envisaged that
they will be absorbed only on the finalisat lon
of the terms and conditions of their nbsorpthn.
The learned counsel argued that the riapondwts
have assumed that the applicants vere tranrsferrod
to the Corporationm on the formation of the

Corpor ation and they have also further 'assumod

in
that/its conversion into NPCIL, no consent of

the applicants was required before transferring
them on foreign service/deputation and therefore,
the learned counsel grgued that Fundamental Rule
110-A has been violated, it provides t hat*no
govérnmant gervant may be transferred to foreigns

sorvice against his willl Tt was further arguod .

tvhat this kind of transfer is not a cese covered
under proviso to Fundamental Rule 110, The proviso .
to Fundament a1 Rule 110 covers a situation of
transfer of a Gover nment servant to the ,a»ervlco
of a t‘;o'dy', which is wholly or substantially :
owned or controlled by-‘tbo Government, & u.-s
argued that there has besn no transfer of the
ap\plicart s to the service of the Cor por aﬂqn and ,'
thgt it wvas only s propoaal to transfer tbq | .
ployou on daputati.on and that th npp"iemt

| ;ahuuld cer:tyiinus to b- Cant al Government
Qy' opt l!or abmrpuon .M 1? thoy do mt

"?"to indieato that tho applic:ntn aauld hau bna
transferred by ths Central Government to the L .
‘Corporation in the manner thie ia baing dons.3

He fur ther poir!tod oﬂt thnt thsra ie mo
}? .ny of tha applicaﬂtl

‘ formal order for transfelL/

e e AR R R “", . SR CRE e =8 _m -



option having not been exercised, the officers gnd

staff would revert to the Central Governmemt in

DAE and they would cotinue to pe over ne- by CCs(cra)
Rules gnd would be eligible for CCA and HR3 etc,
as gdmiesible tg other government e%sloyess, MHe has

alsg submitted his writtan submissione gn the sgme

lires gs argued by him, 1In the wuritgn Smeissions,
it has been pointed out thst the option given to the

employees is bakitely ng option at 311 .ng wvithdraul o g

the Constitution, 1n tphe Wwitten submission it vas
pointed out thgt the posts of Npp Were trangfgrrgd
to NPCIL, Hg has highl ighted how the options
given are arbitrary, unreasonable ang illegal,
He says it violates th- doc‘ring of equal pay for

squal work,

L ear ngd Addl, Solicitor General mr n, Chandershek
“ran pointed out that 0,M, gated 4t Sept ember, 1089

(Deptt. of Pension & Pensioners). This 0,9, .,555
issved on 30, 1-0. 1986 and it relates to the set tlement
of Pensienary terms in respect of Go ver nment

employ ass transferreg tog Autcnomoﬁe Urganisations/
Public Undertakings conse~uent on the conver sign

of Govt.Dapartmant/Drf‘ica into an autonomous body

or public undert gking ., Furt her 0.M, issued gn
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13th January, 1986 vide No,&/8/85-F & PU by the <i?
Ministry of per sonnel, public Griavaﬂces & Pensions
(Department of Pension & pensioner s’ Uelfare) also

relates to the same subject.

0. M, No. 1/61/89-P&PU(C) dat ed 18th July,
1989 furthar clarifies how the settlement of
pensionary terms etc, in r espect of Central Government
employees trgnsferred en masse to Central Publ ic
Undert akings/Autonomous Bpdies will be det ermined,
Thama is g further circular on the same subject dated
18th July, 1989 which incorporates certain clarificati?ns.
There is further Circular dated 12, 6, 1992 issued ;
on the same subject by the samewﬂinistry. He srgued
that the O.Ms of 26th May and 15th July, 1994
have taken into consideration in a comprehensive
manner the terms and conditions 1aid douwn by the
Department of Pegnsian and Pensioners’ Welfare, Ministry

of Personnel public Grievances and Pensions anhd

thersfor @y it cannot be faulted uwith,

A careful perusal of the pleadings oNn
record and the various minut es of discussiohé held
bet uean the Management ad the staff side clearly
indicates that NPB vas converted into NPCIL
and the entire staff alonguith posts uvers trangrerred
to thls new Corporatlon. This neu Corporation was
creat ed with a vieu to achisve a target of 10,000 MJ
(megaun’ct) nuclear power capacity by the year 2000 A. 9D,
In vieu of paucity of funds and gradual feduction of
the budgetary support of the Government , the Corpo‘atlon

could be in a posn‘.ion to enter the mar ket internal
and external for raising funds for, achieving the

target fixed for it by 2000 A,D. It sesms

E_
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that the Government uere constrained to craate
the Corporation on a par with N, T,P,C,, Hydro
tlectric Pouer Corporation ete, which are all

Corporations and have achieved the targets fixed

for them erd their performance inthe field of POUEr gene- i
as compared to dismal per formance of

ration has bean phenomaenal/ £lectricity Boards etc,

Sinilarly, the Book-let contains a decision to convert

vere
NPB into NPCIL and the staff en -masse/transferred,

NPB does not exist now and ite st aff, assets and

lighilities have all besn transferred to NPCIL,

There is no quesiion of reversion of the staff to
Govern&ent or to the DAE, All the posts along-

with stafrf in NPB have beaen abolished and these

have besn surrenderéd and transferred in dock stock and

barrel to NPCIL, The O0.M. No,8/3(1)/86-7P was
Union :

issued by the[ﬁovt._oapartment of Atomic Engergy

dated 4,9,1987 on the subject of transfer of personnel
to Nuclear Pouer Corporation India Ltd, envisages
a goal of 10,000 ﬂg Watts of nuclear power by the

year 2000 A.D, and to achieve this goal they have
8et-up NPCIL as a Public Limited Company, Pgra ?

reads as unders

" The manpouer for the aforesaid Corporation
will be initially draun from the DRE, The
Personnal of the NPB, including thoss belonging
to the Central ised Administrative and Accounts
Cadres, borne on rolls of the Nucléar
Pouwer Board and the Atomic Pousr Projects and
Atomic Power Stations under its control vhose
Pay and allowances were paid by these unitg gs
on 9,7,1987 shall be trangferred on deputation
to the Company from the date the NPC takes
over the operaticns of the NP8 end commences
business, " '

It is true that the finalisation of the
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abnormally delayed and this delay was on accourt
of several rounds of discussions vhich yere
held between the management and various associations
and Unions on different dates over a period of

5 to 6 vears in order to achieve a consensus and !
ultimat ely after discussions and deliber gt ions the |
letters dsted 15.7,1995 and pricfto it letter dated

26,5, 1995 wers issued which are under challenge

hefore this Tribunal, The learned Addl, Solicitor Gener gl
placed his reliance 6n a judgment of the Hon'ble

Supreme Court in 1994 AR SCU 3277( State of Tamil oo
Nadu and others vs, V.S,Balakrishnan and others with

Tamil Nadu Co-operatives Milk Producers Federation, Madr as
vs, V.S.Balakrishnan ghd ot her s)in Civil Appeal Nos, o
1387 to 1395 with 1396to 1404 of 1993, The

concluding paras 14, 15 and 16 of the judgment are

as follouss

"14, ‘We may now examine the terminal
benefits offered in GO 1921, Us have L
alr sady enumerated in detail the said
benefits in earlier part of the judgment,

WUe are of the vieuw that except tﬁe

proﬁisions regarding family pension and

application of Future Liberalised Pansion

Rules(item 3(c) and 3(f) of GO sre reasonable

and no fault can be found thereuith, Ue are

of the vieu that once an opteé for permansnt
absorpbion in the Federation is entitled to
pro-rata pension in respect of the period

of service rendered by him under thalSovernmont,

he is noé enfiﬁled to the benefit of the family

pension, \e, therefore, strike doun para'

~1(c) bf the GO and dirgct that the respondents
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shall be entitled o the benefit of

family pension on ths basis of pro rata
pension given to them, Similarly, ue

ses no justification why the employsees,
aPterrﬁheir permanent absorption in the
service of Federation,fbe not given the
benefit of further liberalisation of
pension rules, if any, in respect of

the pension which they are already drauing
frok the Government, This provision

is also on the’?éce of it arbitrary, Ue, the-
refore, strike down para 3(f) of the said

GO and hold that the emplcoyees after

their permanent absorption with the Federstion

shall be entitled to the benefit of the
liberalised pension rules, if any, in
future, All other provisions pf the

GO 1921 are reasonable and as such ue

uphold the same,

15, We make it clear that all thoss
employees who have retired after February 1,
1983 they shall be desmed to havé opt ed

to join the service of the Federation
permanently and as such, they would be
entitled to t he términal benefits in

terms of the GO 1921,

16. We allow the appeals in the above terms,
set aside the judgment of the Tribunal and
dismiss the transfer applications and |
eriginal appkications filed by the

respondents before the Tribunal, No costs, . ”
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The learned A, S.G, argued that this caﬁ;‘

is squarely covered by the Judgment of the
Hon'ble Supreme Cnurt‘asvcontained in the above
Civil Appéals.

The various circulars issued by the DO PT
contained in the hook-let indicate that the
Government have the pouwer to divest itself of
certain duties and responsibilities and te créate
a corporation to perform the Auties and functions and
to discharge thoss responsibilities and to transfer
enmass all the employe3s who were entrusted vith the

-~
perfaurmance of those duties and responsibilities, It is

3

well established that the Government has wide pouers

to divest itself of those duties and ressonsibilitics
and functions performed by them(Central or State ;
Government) and to transfer the same to a Corporation

or an authority, The Governmgnt of Indig by an

act of Parliament transferred all the functions of
electricity gencration,‘trnnsmission and disttibutgon

to the State Electricity Boards divesting the -
State Governﬁents of those funct ions of pouesr generation,
transmission and distribution, Similarly, by an

act of Parliament, the Road Transport Act uas

brought into being, The Transport undert akirns
unaortood the job performed by the State Govefnmants.
Similarly, by an abt of parliament of 196&, the |
Govt, of India divested itself of the Punctions

of foodgrains procurement and distribution and

handed over the same to‘the Food Corporation of

. In~ig and the staff working uers transferred to the

Food Corporation of India, These are just

Q/ cees19/=
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i1lustrd tons to show that the Government can
divest itself of the duties and responeibilities
sither by an act of parliament as wvas the case
with the creaticn cf the Electricity Boards,
Road Transport Corporations and Food Corporation
of Indis,gr py coaversion of a‘Govt.Deppt.into a
a corporation and to transfer the staff
performingthose 'dutiss and responsibilities
which vere being done by the Government to the
Corperation, The DO PT laye doun the gquidel ines
in this regard hou it can be done and what would be
thy modality of fixing of pensionary and othsr
benef ite once the department is converted inte a

Corporation,
}

Thus, t he Govt, have powers tg
crest e Cor porations, Companies(Limited and unlimit ed)

and to make and amend the rules divesting itself from

all those functions and respongibilities under the
Provisc to Article 309 of the Constitution and alsc
to lay down policies and frame the terms and

oo ndit ions of services,

The impugned orders do not abridge

or curtail the rights accrued or reduce the

- chances of their promotions, perks gnd priveleges,

The stgtus symbol as g civil servant, once a
department of Government ie conuerted into g
Corporation is bound to undergd a change, This
loss of status is made Qood by giving g

Number of other perke and privilages thch are

nﬂt.guail@bls to 2 governmant & arvant, It will

be seen that the acaxued rights of the Govt,

are not being abr idged or Z?iijiiji_and they will pe

egervgnts

L e
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gligible to get pro rata pension and'if one Q:}
not eligible to get pensicn he would be gr ant ed
gratuity as compensat ion in lieu of the service
put in by him, - 1f those who .

do not opt and will continue to bs

PO N—

. on indefinte deput at fon wit hout deputation
allouance‘retaining their status as a Gowt., employee
anc getting gmolument s admicsible to

' gouerﬁmant employees as a result of the

S5th Pay Commiséion but they cannot claim the

perks and priveleges of those employess uh§ haVelodhd

a
}.

to become the Corporation employees, Therse

| | to D.A,E.
{s no chance of their reverting back/and thers |

is no chance of their reversion to NPB eince it does
not exist, and cannot be
[revived, since NPB itself has been converted into

NPCIL, In case of Col, Sanquan vs, Unicn of Indis

(AR 1981 SC 1545) it was held:

w It is perfectly within the ccmpetence
of the Union of India tc change it,%
re—ahaNQb‘it, adjust it, re-adjust it
according to the compulsion of cir cum=

st ances. "

It was further helds
" .., it is entirely vit hin the
reasonable discretion of the Unioﬁ of
India, It may stick to the @grlier

policy or may give it up. "

In B.T,Khanzade vs, Rever ve Bank of India

1982 SC 917, K. Nagraj vs. stgte of Andhra Pr adesh

1985(1) SCC 523 and Mohd, Suja Ali vs. Union of Indig

AIR 1870 SC 1631 similsr vieus uere expressed

by the Hon'ble Supreme Court, ‘ i

@/,

el
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The respondent s have issued impugned
0.Ms for good and ueighting reasons and the charge
of arbitrariness is not mairtginable, The
respondents have not acted arbitrarily or with
any malafide intention in iesuing these 0.Ms,
The reaschs that prompted the D, A.E.y G.0.1, to issue
the O.Ms gives justification of the same and these
justificstions cannot be dubbed as arbitrary or
violative of Articles 14 and 16, The reascns have

been fully and satisfactorily explained,

We have heard the learned counsel for
the parties &t >great length, We have considered
the impugned 0.Ms deted 26,5.S4 and 15.7.1994
issued after joimt consultation with various
Unione and associations. and we have alsoc perused
the minutes, which have been placed on record a%d
we do not find any arbitrainess or unreasonablenass

involved in it,

There is no dispute about the fact that
the Government have tsken a major policy decision
to convert NPB irto NPCIL and to trasfer the staff
on deputation only till the terms and conditionse
are finalised,(emphasic .pp)ies). It was not a
depqt;tion in the strict senss of term, It uas
an en mascse transfer of the staff to N, P, C,I,L,
with posts they were holding and the dﬁtiés and
responeibilities which they uwere performing and
were attached to these posts, The various
pronouncements of the Hon'ble Supreme Court are to
the effec? that the Uion of Indig are fully competent
to amend the policy decision, Thus, they are

compet ent to convert NPB into NPCIL and this

.

does not racuire the a:nsof%,of the employees,
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The basic question t6 be consideréﬁﬁis

whet her the policy decision of the Government can be

challenged in the pressent procesedings? It is well B
settled by the Hon'ble Supreme Court in case of

the Director, Lift Irrigation Corporatipn Ltd, and

ofhers etc,etc, vs, Pravat Kiran Mahanty and others,

JT 1991(1) SC 430 wherein their Lordships laid downs

®policy decision is not open to judicial
review unless it is malafide, arbitrary or
bereft ,f any discernible principle™,

In case of Col,A, S, Sanquan(Supra) the Hon'ble

Supreme Court had this to say in r93pectbof the _}
policy decision of Union Governments

" The Exscut ive power of Uninn ~¢ India, uhen

it is not tram-slleg y wny statute

or rule 4§ void and pursuant to it can
take execiit ive policy decisions, Indeed,
in & strategic and sensitive area of
defence, the Court should be cautious _
although the Courts are not powerless, The
Union of India having framed a policy
decision relieved itself of the charge'bf
acting cabriciously or arbitrarily or in
response to any ulterior considerat ion so
long as it pursued a constant policy,"

The Hon'ble Supreme Cou-t further
held that a policy once formulated is not good
for ever; it is perfectly within the bompetenca

of the Union of India to change it, re-change it,

adjust it, re-adjust it according to the

compul sions of the circumstances or imperatives

b
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national c&nsidarations.

The convefeion of NPB into NPCIL is
a major policy decision prompted solely by the
national interest of achieving a goal of 10,000
Mg Uatts of Pouer by the end of 2000 AD and
enables NPCIL to stand on its o legs without
lcoking for budgetaryusupport for its

ccmmer cial operations and to enter the market -

National and Inter-national for raising resources,

It can also approach World Bank, IMF for loane to
achieve its goal, It is yell settled that a

policy made by the Governmént cah be chunged

and re-changed as per compuleicns of the circumstances,
Us are not satiefied with the submiesions having

been made for intﬁrfarence‘uith the policy detision

of DAL, GOI,

Though Articles 14 and 16 forbid class
legislation, it does not forbid reasonable

classificat ion for the purposelnf legislation,

In order, houvever, to pass the test of

psrmissibie classifiration tw conditions must

be satisfied, namely ; (i) that the classificstion
muSt be founded onan intelligible differentia,
which distinguishes persons or things that can bé
grouped together from those that are lsft out

of the group; (ii) that the differentia must have
a rational relation to the objects sought to be

achieved by the statute in questin,that is, there

must be a nexus ¢r casusl connection

betwuesn the basie of classification and object

of the statute under consideration,

ARrticle 14 is not to be held identical
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with the doctrine of classification, In E,P,Royappa

vs, State of Tamil Nadu (1974% ScC 3, it uas held

thet the basic principleé uhich involves both the
Articles 14 and 16 is muality and inhibition against
discrimination, 7—Tha fundament al principle ig

that article 14 forbids class legislation buﬁ permits
reasonahle classification for the purpose of
legislatien gnd classification must satisfy the

tests and the doc;sions are to be founded on

intelligible differantial yhich distiﬁgaishas from parsons

things that are grouped together from those that *f
ale left out of the group and that differentia
must - have a rational nexus to the object sought

to be achieved by the statute in quastipn.

On whcm toes the burden lis to affirmatively

establish the rational principles on which the

classification is founded co-related to the object
y 1

sought to be achisved? The onus lies on the A

applicants as has besn held by the Hon'ble Suoreme

Court in case of Shyam Bahuy Yorms vs, Union of India

that the classification of the corporation emnloyaes
‘ not

and government employers ig/based on an intelligible
arbitrary and unreasonable

criteria and therefore[}? the government employses

do not opt to be corporation employees they are

not entitled to get those perks and privilegses and

they uillirnotvbe entitled to equal pay for equal

work ever their gqualifications may be the same,

In the}conspectus of the facts and
circumst ances of the case; we find that all the

applications are deviod of any mer it or substance

and we decline to interfere in the major policy

decision of the Government and the DAs are

U
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scceraingly sismisseg lssving the parties te

bear Gheir swn cests,

Interim erwmrs F3sSed By varjeys

Benches
of the Trimunal Stane vacated,
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