New Delhi, this the ‘31M.y of August, 195,]?

‘1’

2,

( thrcwgr Mo Ashok Aggarwal, Advocate. )

1.

~ Department of Atomic Energy,

2,

3,

( through Mr v,s,R.Krishna, Advooats).
0, A, No, 2313 of 1994
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 CENTRAL ADMINISTRATIVE TRIBUNAL -
. PRINCIPAL BENCH
" NEW DELMI

0A Mo, 150 of 1995,
OA Mo, 2313 of 1994,
0A No,379 of 1995,
OA No, 2392 of 1994,
OA No, 2447 of 1994,

DA No,2393 of 1994,
OA No, 2448 of 1994,

HON'PLE M J.F, SHAR M4, me MBER( 3)
HON'BLE MR B,K,SINGH, M:MBER(A)

0, A, Mo, 150 of 1995

Patmanu Vidyut Karamchari Unien,
through its Executive Member,

Shri Jagdi sh Chandra Gupta,

€, I.T.L,union Office, Phase-1l,
P.O. Rauatbahata, Distt, Ch:.ttc-rga:h,
Rajasthan.

- Shri Jagi/ Chandra Gupta,
S/0 .ari .arey Lal Gupta,
C. I, T.U,lirion Office, Phase-1il,
P.G,Peuatbhata, Distt,Chit torgart,

Rajasthan. ese » Apmlicents,

Ve,

]

Union of Indiu,
through its Secretary,

Anuy shakt i Bhawan, C, S, M.Marg,
Bombay,

Nuclear Pouer Corporation of India Lid,
through its Dy.Ceneral Mangger(P & IR),
Rajssthan Atomic Power Station,
P,G,Anushgkti Distt,Chittorgerh,

Rajast han,

Muclear Pouer Corporation of India Lid,
through its Senior Hana%er (P & IR),
Rajasthan Atomic Pouer Projects 3 tom &,

P.G, Anushakt i Dist t,Chittorgarh, ¢
Rﬂj ast hﬂn. ] estese maﬂoﬂdem 8

Anushikti 0rricers’ Ahmcinﬁionﬁaj.stn;a R
through'its. Joint Secretaty Sh, 8,8, ahaﬁng.r,
P/0 Type-1I; 19-C, Anukiran- C@lou;,
bhabnz Kagsr, Dist? Chitornarh,
Sl .0, Jansari, 370 lete Sh, ?uiai ﬁaw, Scient:
Gf’ficér, Ssientis%dC'.-H,?/SS. P; B ViKram LELE
Distt,Chit torgarh,




Anushakt! Sup A socistion, through its °
: Secrltdry, S.Vd‘ 5/0 &.D.Vi L.lgi’ EV

R/0 T-111, 13 3, Anukiran Colony, Bhabhanagar, ¢
Distt, Chit torgarh, v ' , ,

4, Shri R,C,Rurohit §/0 sh, N.L.Purohit, Scientiric

Rssistant *ar, R/g T-1I, 19G,Anukiran, Bhabh_anagar, .

Dist t, Chit torgarh,

S. Bhartiya Mazdoor Sangh, through Authorised Member,

- Sh.R,P, Chakarpal R/p T- 11,27 B, Anukiran Colony,
'Bhabhanagar, Distt, Chit torgarh, :

6. .Shri Madho Singh, T/E, Site Developmenty R/0 T-1I,27 a,

Anukir an, Bhabhanagar, Distt, Chittorfharh,

7« Rajasthan Anushakti Periyojina, KaramcharLSangh through i
its Secretary Shri Mukesh Lalvani R/0 T. 11, 35~ D, Anukiran;

Bhabhan Distt,Chit torgarh, .
adhanggar, orga He1oB ~~

R/0
8. Shri Bachoo Singh, Holper-B,LzéO. Anuchhaya Colory,
Bhabhanagar, Dist ¢, Chittorgarh,

9. Anushakti Officers Asscn,RAPP 3 tgo 8, fhrough its

President, Shri s,m, Mangal, H/7/7 Vikran Nagar, Distt,

Chit torgarh,

. ’ ) ‘ )
10, Shri M, P,S:xena S/8 Sh, J.P, Saxena R/0 T-1v, gp, ¥
Anukiren Colony, Bhabha Nagar, Distt, Chittorgarh,

11, Anushakti Su.psrvisors As's'ociatinn RAPP 3 to 8,

through its President Shri S,L.Kashyap R/0 T-I11/5,

ESFy Post Bhabha Nagar, Distt.Chittorgarh,

12, Shri KeL.D, Mathur S/0 Late Sh.Day Dayal i Mathur,
- SA/E, QS8 T, R/O T- IV.20-8, Anukiran, Bhabha Nagar,
Distt, Chittorgarh, cees Appl,icaﬂts.

( through Shri R, K Kanal, Advocgte, .
' , vs,

1. Union of India through Secret ary, Deptt,
of Atomic Energy(DAE), Anushakti Bhavan,
CSM Marg, Bombay, :

2, Nuclear Pbuer Corporation of India L td,

through Shri S.K.Sharma, Senior Managar(P&IR), 'f'
Rajasthan Atomic Pouer Project 3 to 8)

eeees Respondents,

( through m m, Chander shekharan ASG uith Shri VR Keishana)

OA No,379 of 1995

1, Tamil Nadu Atomic Po wer Employess ,
" Union, Represented by Gengrgal Secretary,

Madras Atomic Pouer Stat ion, Kal pakham,
‘Chengal M, G,R,Distt, Tami) Nadu, =

2, Madras Atomic Pouer Starp represented by
its President, Madras atomic Poyer Station

Kalpakham sTamil Nady,

3. | MAPS Diploma ‘Engineer s! As_sociition,

zenpresented by ite Seeratgry Kelpakhas
Vamil Nacy, GRS

K, bayalan, employ e¢ aa‘Tradesmaﬂ'.E',
: R/o 58, 18th AV.nU.’ OAE,T ‘

T

Tounship,Kelsgkhen




 $=3-8

Se V., Janak ir gman, .
Gmployed as SAE, MAPP,
R/0 No,29, Bth Street,
DAE Township, Kalpakham,

6, m.Ganesan, employed as S0/SC
R/0S5, 6th Street, ‘
+AE Tounship, Kalpakham, ess Applicants,

( through . Counsel . ¢ Mrs Ramamurthy, Advocatsa)

ve,

1. Govt, of. Indias, rep., by ;
t he Director, Department of
Atomic Energy, Bombay,

2, Nucle rousr Corporation(Gover nment
of India Enterprises) represented
by its Managing Oirector, Central-I,
16th Floor, World Trade Centre,
Guffee Parade, Bombay .ee..... ReSpondents,

( throught M M, Chandershekharan, ASG with fr VSR Krishn
Advocate),

A Mo, 1337 of 1994 .(m__m.z;sszzss-m)‘ f

1e Narora Atomic Pouer Officers Assccistion
throgh its Secretary Shri C,D,Rajpoot,
Ngrora Atomic Pouer Statio, P.G.NAPS
Tounship Narora Distt, Bulandshahar,

2. Shri C,D.Rajpoot, R/O C-29/4, NAPS

‘ Tounship, Narora, Distt,Bul andshahar,
presently posted as Scientific Officer,
S.E.on deputation in NPCIL at Narora,

eso Applicants,

k]

( through CwuRsel Mr 'C,L, Nersimahan, - Advacate),

versus

1. Union of India through Secrstary
Ministry of Science and Techonology
New Delhi,

2, Secretary Department of Atomic Energy,

C/0 Anushaktibhavan,
CSM Harg. mﬂb‘y.

'3, Managing Director, Miclear Pouer Corporation
of Indis Ltd,, 16th Floor, Centre 1, Uorld
Trade Cantre, Cuffaee Parade, Bumbay,

4, Chief Superintendent, Narora Atamic Pousr
. Station P,0, NAPS Tounship Narora, Distt,
Bullandshnhar. ‘ Qoa~coR.’pdt.. :

( through M M, Chandersekharan wuith Mr VR Krishm

[
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DA No,1384 of 1994 (0A Mo,2393/94 (PB)

1. Narors Atomic Power Project Supervisorst
Association, through its Secretary Sri
V., N,Rajpoot Narora Atomic Pousr Station,
Post Office NAPS Township Narora,
Distt.&iilaNdShﬂhar. 2 _

2, Shri V,R,Rajpoot R/0 B 20/S NAPP Tounship
Narora District Bul andshahr,
posted as Scientific Assistant SA 'C'
on deputation in NPCIL at Narora Distt, - e
Bullandshahar, . R |

3, Narora Parmanu Vidyut Pariyojana Karamchari E
_ Union through its Secretary Sri Jagbir Singh, - I

" Ngrora Atomic Pouwer Station Post Office 1
NAPS Touwnship " ~ora Distt,Bullandshshar,

4, Sri Jagbir 81ngh S/O Shri Rat an Singh, ‘get"v:
about 29 years R/O Qtr MNo,B,R,2/3 NAPS
Tounship distt, Bull andshahar, :
presently posted as Tradesman®’C' on deputation
in NPCIL at Narora distt, Blandshahar,

ese Applicants

( through fMr ;-’C.?l-.-‘ﬂarﬁiﬂhi Advocats), , E nogt

Vs,

( same respondents as in 0A Mo, 1337 of 1994
on pre-page) _

OA _No, 2447 of 1994

1. The Kakarapsr Anumathak Karamchari Sangatt =
representing by Pregident Shri Y,V,Rane, » . | |
~ Kakar apar Atomic Power Project, = o -]
PG, Anu Mala (Via) Waras, Sura Distt,

2, Shri R, Bala Subr amaniyam
Secretary and affected party -
The Kakar apar Anunathak Karamchari Sangathan,
'  Kakarspar Atomic Pouwer Project,
© P,0,Anu Mala(Via) Vyara, Distt,Surat,

(same Respdts,as in OA 2448/94) Applicants,

~ (through Mr C,L.Narsiman, Advocate),
0s 4, Mo, 2448 _of_1334

..... —-—

1.The Kakarapar Anunathak Officers Asscn,
represented by Vice President Sh,P.Madhevan,
Khar opar Atomic Power Project P,0,Anumala(Via)

Wara, Distt, Surat, .

2, Shri 8, S,Chauhan, ‘ .
Secret ary and affected party :
Kakar spsr Anumathak Officers Assch,
Kakar apar Atomic Power Projsct,

P, 0, Anumala,(Via)@yara Distt, Sur at,:
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the Secrstary, Deptt. of Atomic
Energy, CSM Marg, Bombay.

2, Nuclear Pouer Corporation of Indie Ltd,,
(WPC L) represented by their ,
Managing Director(Govt, of Indis Enterprise)
Kak ar apar Atomic Pouer Project,

P.0,Anu Mals,
(via) Vyaras, Distt, Surst. ... Respondents,

(in ORe 2447 & 2448/94)

(through Mr M, Chander sskharan,ASG with
Mr VSR Krishna, Advocate),

ORDER
( delivered by Hon'ble Mr B.K.Singh, Member(R)

~ The facts and legal issues involved
in OAs No, 150 of 1995 and 2313,1397.1337.138&,24&?‘ﬁad
2448 of 1994 are common and as such these arse
it erconnected matters both fromPfactual and legal

angles and ere being dealt with together,

In gll these O,As thaksano 0.8s dated
26,5, 1994 ind 15.7. 1994 have been impugned,
0. M dated 26,5,1994 deals with the options
available for absorption and 0. M, dat ed 15. 7, 1994

deals with the terms and conditions of ierviea

of the employsed and also the settlenment of

pensionary béﬁofit s etc,

In 0.4, %0, 2313 of 1954, the reliefs

. _In0.ps %o, 2392 end 2393 of 1994, the
roliafs"e‘vl!i!“‘@“ to quash the offer of nbgorptibn |
 deted 15,7,1994 and also to quash the 0.M.dated




" offer of mtion dated 26,5.1994 with letter dated

‘'such orderse it has further been prayed that after

$=6=

In 0.As Mo, 2047 and 2448 of 1994 applicants have
challengad the same orders dated 26,5, 1994 and. ~&5.7. 1994,
It hes been preyed in both these O, As that the

15.7. 1994 be quashed being arbitrary, discriminatory
and violative of prticles 14,16 and 77 of the
Conetitution and also to hold that Respondent No,2

has NoO pouer, guthority or competence to issue

quashing and setting asids the impugned orders
dst ed 26.5.1994 and 15,7.,1994 the petitioners be

grahted consequoﬁtial benefits by direct ing the

respondents to pay all the benefits available ;:n

the Central Government employses including the
additional facilities if any, granted by

r gspondent No.2 and also to allow them tha atresrs of

’depnt'ation allouanco etc, and paynents be made

to them ° 12% per annum from 4,9,1987 to all the

officers and the employees uho have not axerciud
the option and as a consequence to declare thg '
1npugnod orders as illegal, arbitrary ete, and
the ;zrangeaent with tespondent Xo, 2 ahauld wmt
po distyrbed by rnpandent o, 1 nnd lastly to:'
restrain thea from .asking option _gtj.c. "

. In D.A.'O.S'?Q af 1995. thc lpplicd!tl

,t hn e aforniiaid -eiar?mdn issued by rnpn nden

‘-lb 1 ao 111.9.1 and anmnstitutioaal and to allou

thon 311 the banofit: and allouancu a8 doputatlonists

u.e.f.4 9.198‘7 and to grant thon parity ui.tb thns. o
2 and ,
ho han ept-d Lthat tha ep

. 'atia,nistl

ahouldba t;‘eatad on par in rogard tu-pay anduparks

and that the Govarnma@en/plw“s and the Corporution
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employ eas should have the sams perks and W‘Wilagnf‘é

and the question of their sbsorption should be dtf\erre’a;’

till the implementation of the 5th Central Pay

Commission's r ecommandat lons, '

InOA No, 150 of 1995 it has been pr 8y ed

that the offer of sbsorption dated 15.7. 1994 and

the O.M.dated 26,5,1994 be quashede being illegal,

unfair, unjust and in violation of the constitutional

provisions, It has also besn prayed that the :

respondent s may be directed to stop the policy |

of discrimination in case of the deputationists and ’
-y . pay them ths deput ation allowance forT the period of

their deputation, with agrrears since 4th Septembet 1987,

shri R.K.Kamal grgued on behalf of the
of
applicant s/ Anushakti ofrficers Association & anot her

in O, A, No, 2313 of 1994, The main grounds takan

by the learned counsel for the applicants in this 0.4,
vas that the manner in which the options have been
called for is nothing but a cass of compelling and

coercing the deputationists to ssek shsorption in

the Corporation, The deput ationists arovnet being

paid any dopufai:lon allowance and are being thif;;’:tgg@_ ‘
to be kept on Lndetinite deputetion, if they do mot
/opt for the service in the armratiaa. R was

fm:th-r nrgued that tho rnpondenta?nw nlao “hel
out tho thrsat that thgy uill be depr

of service rrnod far the Ccrporatien -mplaysn, T
learned counsel argued that the attitudd of tho |

respondonts 1: uhally umanonablc aa i

whole attempt is to force the anplaysu ‘he

the service of the Corporation -and thie acti;on 1,:
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violative of Articles 14 and 16 of ths Consti lation.
The Gover nment is expected to bs a model omployar

and its attitude is aluays expected to be fair and
reasonable , These Qor. the points reised by the
learned coupeql before proceading abroad and on
return he furthet a!"guq! tﬁo matter and stated that

the question of exercising option should be deferred |
to a .later date so that fhosa employ ees, who are

not eligible to get pensibn and gratuity amount having
put in less than‘m years of service become sligihle
for the same, He highlight ed the terms and condit {ons ‘-
enclosad with the form of option and stated thgt these
terms and conditioﬁs are not reasonable and as such
if accepted this will put the government servants

to a great disadvantags.' He wanted the matter to |

be deferred till the remmo:g;tii:gf-::ﬁfrg Sth .

Pay Commission are received/giving the benefits

to the employaas of the Nuclear Powver Board.,

0.As Mo,2447 and 2448 of 1994 wets also

argued by Shri C.LNarsiman and the arguments uere similar

to the argunants advanced in D.A. No, 350 of 1994,




the option, [ = argued that they are entitled

to get deputation right from September4,1987,

It wvas vehementaly srgued by her that
if the Corporation distinguishes betwean the
government servants and the Corporation employees
in regard to pay and perks it will be violating
the principles of equal pay for equal work which UDUﬁdT

be against gll cannons of justice, She stated

t hat respondent No,1 has decided to modify the

terms contained in the memor andum dat ed 4,9, 1987 and
to withdraw all the existing benefits of the |
deputat ionists thus causing economic hardship to
them and indirectly compelling them to oot for

the services of the Corporation, She also

argued that there is no logic in fixing the cut ofe
date as 16.9,1994 for exercising option, The
entire motive behind the imougned memoranda is
coercive and not giving proper opportunity to the
association and its members to exercise option
freely and voluntarily, She vehsmently arqued that
the action of the réspondants is malafide .

o adunconstitutional, She also argued that the
terms and conditions of service enclosed
‘uith the form of option are also unreasonable
ond unfair and thus violative of Article 14 of the
Constitution,

She further argued that the impugned

msmoranda are illegal inasmuch as o C e T

it would meant ' that on ghsorption the

employees will mot be paid their servics or retiremantﬁl

gratuity and therefore it is contrary to Rulss 49 and

S0 of the CCS(Pension) Rules, She further argued

that the rights of the employees to gratuity,



which have alrsady accrued to the= c:nnot be taken
auay by an executive fiat, The rights accrued cannot
be taken away by conversion of N.P,B8, into NPCIL,

She arqued that the applicents are entitled to
deputation allouancedright from 4.9, 1987 when they i

vere deputed to the NPCIL, which came into being on

that date, The up=shot ~ of her argument uas

_ that by opting to become members of the Corporgation
the employess would be deprived of their Government

status and that if they do not opt they will continue
to be on indefinite deputation without any daquation
allouance and that those who have not completed&/

10 years or more will not be eligible for getting
pro-rata pension, gr atuity or other retiral benefits
and as such the Corporation will take away their
rights as Government Ser vant s without conferring

ary additional benefits on them and it is neither

in the interest of the employess nor it is in the
inter est of the Corporation and secondly that there

cannot be tuwo sats of employees, one enjoying the

perks and privileges of being Corporation smployees
and other government servant s remaining on‘dapuuation?
vithout deputation allowance who! are also being
divested of those pérks and privileges which are availab.;
to the Corporationeemplayees. According to her, |
the whole Scheme militates against the principles of
equalvpay for equal work and as such t he memor anda

issued by the respohdents should be struck doun,

" ghri C,L.Narasimhan, learned counsel arqued
on behal of applicanﬁs Narora Atomic Power Officers

Association and others in 0.A, No, 2392 of 1994,

Narora Atomic Pousr Rroject Supervisors! Association &Ors

in O.A, No. 2323/54 and the Kakar apar Anumathak Officers
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and others i 0.A, 2448/94 and the Kak ar apar Anuna%ﬁié .
Karamchari Sengathan & others in 0, A, No, 2447 of 1994,
The same orders dated 26,5.94 and 15,7.1994 have been
challenged, It was st ated that all these officers
and employees were or iginally working in the’

minus
Nucl ear Power Board /" the purchase/store

dat ed 4,9, 1987
offices ad 0.M No.B/3(1)/86-PP/uas issused

st ating that the Go ver nment have decided to set up

under

Nuclear Power Corporation of India Ltd.tpepartmsnt of

Atomic Energy as a Public Limited Company and it uas

envisaged that the manpower for the aforesald

Corporation will be initially draun from the DAE,

The personnel of the NP8, including those belonging

to the centralised administrative and Account s Cadres,

shall be transferred on deputation to the Company from

the date the NPC takes over the operations of the NPB

and commences business, It wase further envisaged

that the staff placed on deput ation to the Corporation

in raespect of matters mot covered in this Office

Memor andum, will be governed by rules applicable

to the Central Government Employees, They will

cortinue to be government servants £ill they are

absorbed and absorption would tagke place only uhen

the terms and conditions are finalised. Terms and

condit ions could not be finalised in 12 mort hs as

envisaged in the letter issued on 4,2,1987, Delay

was caused on accounrt of representations received

from the officers and employees of the NPB and various

rounds of discussioﬁa and these terms and conditions

could be finalised afterzgreat deal of deliberation

and consiltation with the staff side. It is only

after several rounéSéF discuesions that these

terms and conditions were finalised and issued

for the purpose of absoiFQion because the oriﬁina}¢2 ,
) : e

b




letter dated 4,5,1987 clearly envisaged that
they will be absorbed only on the finalisation
of the terms and conditions of their nbsorpt\ion.
The learned counsel argued that the respondents
have assumed that the applicant s wers transfer red
to the Corporation on the formagtion of the
Corporation gnd they have aleo further ‘ussumd
thatL:{:s conversion into NPCIL, no consent of
the applicants uas required before traneferring
them on foreign service/deputation and thereforae,
the learned counsel argued that Fundamental Rule
110-A has been viclat ed, ft provides that"ng

government servant mgy be transferred to foreinn

scrvice against his will? Tt uas further srqued

that this kind of transfer is mot & case covered

under proviso to Fundamental Rule 110, The provise

to Fundament gl Rule 110 covers a situation of
transfer of a Government servant to the service
of a sody, vhich is vholly or substantially "
ouned or .controlled by the Government, & vas
argued that there has been no transfer of the
ap-plicants“to the service of the Corporation and
t,hat it vas only e propoaal to trfansnr thq,\ |
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on deputation and that it has never heen in ‘;;Q'é
that the proposed deput ation could be on Permanant
basis, Hs Purther argued that clguse 310(c) or

0. M. dat ed 4,5, 1987 e8nvi sagee the period of deputéticn f
to last til) the terms angd conditiong are finalised,

He concluded by saying that in the absencse of |
option having nct been exercised, the officers end é
staff would revert to the Centrag) Government in -
DAE ang they would comtinue to be gover nes by CCS(tﬁA'}
Rules and woul d be sligible for CCp and HRA gtc, o

as admicsible tg other government employ ess, He has

«i86 submitted his urittaen Submissione on the sgme

lires gs 8Tqgued by him, 1In the writ ten submiscions,

it hgs been pointed out thgt the option glven to the i
employees ig bxkitely no option gt all and withdr gul
bensfits ggrlier given to the smployess in CRée thsy
do not opt would Naturelly attract articles 14 & 15 of
the Constitution, In the wuritten submission it was
point ed out that the posts of NPB usre transfgrr oq

to NPCIL, He has highl ighted houw the options

given arg arbitrary, UNreasonablae énd illeqal,

He says it violates theo dociring of 8qual pay for

equal work,

L sar ned Addl, Solicitoer General mr M. Chander shakhl
aran pointed out that 0.M. dated 4th September; 1987
is based on OMs No,4/8/85-P , Gowt, of Indis,
Ministry of Personnel, Public Grisvances & Pensigne
(Deptt, of Pension & Pensioners), This 0,M ..
issued on 30,10, 1986 and it relates to the set tlement
of Pensionary termsg in respect of Go ver nment
®pioyess transferred to Adtonomous Organisationg/
Public Uhdertakings conss~uent on the conver sfon
of Govt.Department/DfFica into an autonomoys body

or public undertaking , Further 0.M, issued on .
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43th January, 1986 vide No,&/8/85-P & PU by the a\*
Ministry of Personnel, public Grievances & Pensions
(Department of Pension & Pensioners' Uelfare) also

relates to the sams subject,

0.M. No. 1/ 61/89=-P&PuU(C) dated 18th July,
1989 further clarifies hou the settlement of
pensionary terms gtc, in respect of Central Government
employees tr agnaferred en masce to Central Public
Undert akings/Autonomous Bodies will be determined.
Thers is a further circular on the same subject dat ed
18th July, 1983 which incorporates certain clarifications,
There is further Circular dated 12,6,1992 issued >
on the same subject by the same Ministry, He argued
that the O.Ms of 26th May and 15th July, 1994
have taken into consideration in a comprehensive
manner the terms and conditions laid doun by the
Department of Pension and Pensioners' Welfare, ministry
of Personnsl Public Grievances and Pensions and

thersfor @, it cannot be faulted with,

A careful perusal of the pleadings on

record and the various minut es of discussions held

bet ueen the Management & d the st aff side clearly

indicat es that NPB was converted into NPCIL

end the entire staff alonguith posts werse trangferred

to this new Corporation, This new Corporation was

creat ed with a vieu to achieve a target of 10,000 ™J

(megauwst t) nuclear power capacity by the year 2700 A.0O.
In view of paucity of funds and gradual feduct ion of

the budgetary support of the Government , the Corporation

could be in a position to enter the mar ket internal
- and external for raising funds for achieving the

target fixed for it by 2000 A.0O. It seams

E_

<L
|
g
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' that the Government were constrained to create S

N
t he Corporation on a par with NT.,P,Coy Hydro
Electric Powser Corporation ete, which are all
Corporations and have achieved the taigets fixed
for them and their performance in the field -7 pouer gene- P
[as compared to dismal performance of ‘
ration has bean phenomanal/ tlectricity Boards etc,
Similarly, the Book-lst contains a decision to convert
were
NPB into NPCIL and the staff en masse/transferred,

NP8 does not exist now and its st aff, assets and

1iabilities have all besn transferred to NPCIL,

There is no question of reversion of the staff to
Government or to the DAE, All the posts along-

with staff in NPB have been abolished and these Qz

have besn surrendered and transferraed in dock stock and

barrel to NPCIL, The O.M. No,8/3(1)/86=PP was
Union :

issued by the[povt. Depar tment of Atomic Engergy
dated 4,9,1987 on the subject of transfer of personnel
to Nuclear Power Corporation India Ltd, envisages

a goal of 10,000 Mg Watts of nuclear power by the

year 2000 A,D, and to achieve this goal they have
get-up NPCIL as a Public Limited Company, Para 2

reads as undersg

® The manpouer for the aforesaid Corporation
will be initially draun from the DAE, The
personnegl of the NPB, including those belonging
to the Central ised Administrative and Accounts
Cadres, borne on rolls of the Nuclear
Power Board and the Atomic Power Projects and
Atomic Power St ations under its control vhose
pay and allowances were paid by thess units ;s
on 9,7,1987 shall be trangferrad on deputgtion
to the Company from the date the NPC takes
ovar the opergt inns of the WPB end comnences
business, "

It is true that the finalisation of the

terms and conditions of service of the employees e
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abnormally delayed and this delay was on acecount K\’

of several rounds of discussions uﬁich were

held betwesn the management and various associations

and Unions on different dates over a period of

5 to 6years in order to achisve a consensus and
ultimately after discussions and deliberatinns ther
letters dated 15,7,1995 and priofto it letter dated
26,5,1995 were issued which ars under challenge

before this Tribunal, Thé learned Addl, Solicitor Gener gl
placed his reliance bn a judgment of the Hon'ble

Supreme Court in 1994 AIR SCU 3277/ State of Tamil |
Nadu and others vs, V.S,Balakrishnan and others with™
Tamil Nadu Co-operatives Milk Producers Feder ation, Madras
vs, V.S5,Balakrishnan and others)in Civil Appeal MNos,

1387 to 1395 with 1396to 1404 of 1993, The

concluding paras 14, 15 and 16 of the judgment are

as follouss

"14, Us may Nou examine the terminal
benefits offered in GO 1921, We have
already enumerated in detail the said
benefits in earlier part of the judgment.(
We are of the view that except the \
provisions regarding family pension and

application of Future Liberalised Pension

Rules(item 3(c) and 3(f) of GO sre reasonable
and no fault can be found thereuith, We are

of the vieu that once an optes for permanent
absorption in the Federation is entitled to
pro-rata pension in respect of the period

of service rendered by him under the Gover nment,
hé is not entitled to the benefit bf the framily"

‘pension. Ve, therefore, sﬁrike dbun para

1(c) 6f the GO and direct that the respondents
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shall be entitled v the benefit of

family pension on the basis of pro rata
pension given to them, Similarly, ve

se8 no justification why the employsss,
after their permanent absorption ip the

service of Fedsration,\be not given the

benefit of further libergaglisation of

pension rules, if any, in respect of

the pension which they are already dfauing‘
from the Government, This provision

is aleo on the fruu of it arbitrary, Us, the-
refore, strike down para 3(f) of the said

GO and hold that the employess after |
their permanent absorption with the Federation i;
shall be entitled to the benefit of the |

liberalised pension rules, if any, in
future, All other provisions of the
GO 1921 are reasonable and as such us

uphold the same,

15, We make it clear that all those

employees whe have retired after February 1,
1983 they shall be desmed to have opt ed E

to join the service of the Federation

permanently and as such, they wvould be
entitled to t he terminal benefits in
terms of the G0 1921.

16, We allov the appeals in the above terms,
set aside the judgment of the Tribunal and
dismiss the transfer applications and
originsl eppbications filed by the

respondents before the Tribunal, No ooxsts.."

P
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The learned A, S,G. argued that this case
.
is squarely covered by the Judgment of the

Hon'ble Supreme Court as contained in the above
Civil Appbals.

The various circulars issued by the DO PT
contained in the book-let indicate that the
Government have the pouer to divest itself of
certain duties and responsibilities and to create
a corporation to perform the ~uties and functions and
to discharge those rasponsibilities and to transfer
enmass all the employess who were sntrusted with the
p«rvormance of those duties and tasnnnsibilitie§§’lt is
well established that the Government has yide pouars.
to divest itself of those duties and resnonsibilitiecs
and functions performed by them(Central or State
Government) and to transfer the same to a Corporation
or an authority, The Sovernment of Indig by an
act of Parliament transferred all the functions af
electricity generation, transmission and distribution
to the State Electricity Boards divest ing the
State Governments of those functions of pouar gener gtion,
transmission and distribution, Similarly, by an,
act of Parliament, the Road Traneport Act uwas \
brought into being, The Transport undertaki~ns
unaortood the job performed by the State Governmenﬁs,
Similarly, by an act of parliasment of 1964, the
Govt, of India divested itself of the functions
of foodgrains procurement and distribution and
handed over the same to the Fodd Corporation of
Intia and the staff working uwere trangferred to ﬁhe

Food Corporation of India, These are just

@/ ceesl19/=




3-19-‘

“411ustrd tons to shou that the Gover nment can G%%j%ijg
divest itself of the duties and rosponaibilitisg -
gither by sn act of parliament as was the case
with the creaticn cf the Electricity Boards,
koad Transport Corporations end Food Corporat ion
of Indig or by CoﬁUstion of a Govt,Deppt,into a
a corporation and to transfer the staff
performing those duties and responsibilities
which were being done by the Government to the
Corperaticn, The DO PT lgye doun the guidelines
in this regard how it caen be dons and what would be
the modality of fixing of pensionary :id other
benef its once the department is converted inte a

Corporation,

Thus, t he Govt, have powers to
creste Cor porations, Companies(Limited and unlimited)

and toc mgke and amend the rules divesting itself from

all those functions and responsibilities under the
provisc to Article 309 of the Constitutien and also

te lay down policies and frame the terms and

condit ions of service,

The impugned or ders do not abr idge
or curtail the rights accrued or reduce the
chances of their premotions, perks and priveleqges,
The status symbol as g civil servant, once a
departiment of Government is ccnvert ed into a
Corporation is bound to undergo a change, This
loss of ststus is made good by giving g
number of other perke and privileges yhich are

not gvailasbla to = sovernment ¢ arvent, It yuill

be seen that the accrued rights of the Govt, servants

are not being abridged or cyrtailed and they wil) bei¥l
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eligible to get pro rats pénsion and if one is
not eligible to get pension he would be gr ant ed
gratuity as ccmpensation in lieu of the service
put in by him, . If those who -
do not opt snd wilt continue to be

«yon indefinte deputation wit hout deputation
allowance retaining their status as a Govt, employee
anc getting smoluments admiesible tc

' gover nment employees as a result of the

5th Pay Commiscion but they cannot claim the

peri: gnd priveleges of those employees who have' o pled

to beccme the Corpor ation employees, Thers S

to D.AE,
is no chance of their reverting back/and there

is no chance of their reversion to NPB since it does
not exist, and cannot be
[revived, since NPB itself has been converted into

NPCIL., In case of Col, Sangquan vs, Union of India

(RRR 1981 SC 1545) it vas held:

n It is perfectly within the ccmpsetence
of the Union of India tc change it,
re-ghangt it, adjust it, re-adjust it
accordiny to the compulsion of circum=

st ances, " ('

It was further held: »
m,... it is entirely vithin the
reasonable discretion of the Union of
Indis., It may stick to the earlier

Pol icy or may give it up, "

In B,T ,Khanzode vs, Reverve Bank of Indis

1982 SC 917, K, Nagrai vs. Stgte of Andhra Pradesh

1985(1) SCC 523 and Mohd, Suia Ali vs. Union of Indig
AIR 1970 SC 1631 similar vieue were sxpressed

by the Hon'ble Supreme Court,

;ggi/’)///
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The respondent s have issued impugned
0.Mme for good and weighting reasons and the charge
of arbitrariness is not maintginable, The
respondents have not acted arbitrarily or with
any malafide intention {n issuing these 0.Ms.
The reasons that prompt ed the J.ReEey GO0 X to issue
the 0,Ms gives justification ‘of the same and these
justif ications cannot be dubbed as arbitrgry or
viclative of Articles 14 and 16. The reascns have

been fully and sgtisfactorily explained,

We have heard the learned ~:unsel for
the parties &t great length, Je have considered
the impugned 0.Ms deted 26.5.%4 and 15,7.1954
issued after joint consult ation uith var ious
Unione and associations and we have alse perused
the minutes, which have been placed on record a%d
we do not find any arbitrginess or unreasonableness

involved in it,

There is no dispute about the fact that
the GCovernment have taken a major policy decision
to convert NPB irto NPCIL and to trasfer the staff
on deputation g_n_;_y_till the terms and conditicns
are finaglised,(emphasic app]i&l),k vas not a
deput at ion in the strict sense of term, It was
an en masce transfer of the staff to NP, CLILL,
with posts they wers holding and the duties and
responsibilities which they were performing and
were attached to these posts, The various
prdhouncements of the Hoﬁ'ble Supreme Court are to

tha affect that the Union of India are fully comoetent

to gmend the policy decision, Thus, they are

compstent to convert NPB into NPCIL and this

does not recuire the conscrﬁ)of the employees,

, 4[1\_’/'
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‘adjust it, re-adjust it according to the

$e22-3

The basic question to be congideréd is
whet her the policy decision of the Governﬁent can bhe
challenged in the present proceedings? It is yell
settled by the Hon'ble Supreme Court in case of

the Director, Lift Irrigegjon Corporatiqn Ltd, and

others etc,etc, vs, Pravat Kiran ﬁahanty_;nd ot hers,
JT 1991(1) SC 430 wherein their Lordships laid down:

®poulicy decision is not open to judicial
review unless it is malafide, arbitrary or
bereft ,r any discernible principle",

In case of Col, A, S, Sanquan(Supra) the Hon'ble

Supreme Court h.:< this to say in respect of th&ﬁ
policy decision of Unign Government g

" The Executive power of Uninm ~f Tndiaz, when '

it is not tramclleg By any statute

or rule 4§ void and pursuant to it can

t ake execit ive policy decisions, Indesd,
in & stratagic and sensitive areg of
defence, the Court should be caut ious
although the Courts are not powerless, The
Union of India having framed g policy
decision relieved itself of the charge of
acting capriciously or arbitrarily or in
Tesponse to any ulterior- condiderat ion ao
long as it pyr sued a constant poliegy,"

-

The Hon'blg Supreme Couzt Purther
held that a policy once formulated is not good
for ever; it is perfectly uithin the bompetence

of the Union of India to change it, re-chamnge it,

compulsinns of the circumstances or imperat ives

L B I ) 23/-
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national co'ns idergtions,

The conversirnn of NPB into NPCIL is
a major policy decision prompted solely by the
nat ional intoreét of achieving a goal of 10,000
Mg Uatts of Pouwer by the end of 2000 ARD and
engbles NPCIL to stand on it: own legs without
looking for budgetasry support for its

ccmmer cial operations ane to enter the market -

National and Inter-ngtional for raising resources,
It can also aprrogch World Bank, IMF for loane to
achisve its goal, It is well settled that a

- % policy made by the Government can «: changed
and re-changed as per compulsicns of the circumstancss,
We are nct satigfied with the submiessions having 2

been made for interference with the policy detision

of DAE, GOI, f;

Though Articles 14 and 16 forbid class

legislation, it does not forbid reasonzble

classificat ion for the purpose of legislation, | &
In order, however, to pass the test of
permissible classifiration two conditions must

4 be satisfied, namely ; (i) that the classificstion
must be founded onanintelligible differentia,
which distinguishes persons or things that can be
grouped together from those that are left out
of the group; (ii) that the differentia must have
a rational relation to the objects sought to be

achigved by the statute in questin, that is, there

must be a nexus pr casual connection

between the basis qf classification and object

of the statute under consideration,

Article 14 igs nmot to be held ident icgl
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A

vith the doctrine of classification, In E, P.Roz‘ggga

vs, State of Tamil Nadu (1974)% SCC 3, it was held

that the basic principle$ which involves both the
Articles 14 and 16 is quality and inhibition against
discrimination, The fundament al principle is

that Article 14 forbids class legislation but permits
reasonable classification for the purpose of ’ B
legislatien gndi classification must satisfy the

tests and the decisions are to be founded on

intelligible differential uwhich distimi:ishes froe persons

-~

things that are grouped together ¥rom those that
are left out of the group and that differentia
must - have a rational nexus to the object sought

to be achieved by the statute in question,

On whcm Hoes the burden lis to affirmatively

sstablish thg rational principles on which the

classification is founded co-related to the object
vsought to be achieved? The onus lies on the
applicants as has besn held by the Hon'ble Suorems

Court in case of Shyam Bghu VYeormas vs.v Union of India
.
that the classification of the corporation employees
not ‘ '
and government employers ig/based on an intelligible
arbitrary and unreasonable
criteria and therefore/if the government employess

do not opt to be corporation employees they are
not entitled to get those perks and pr ivileges and
they Uillirnot be entitl=d to squal pay Por’equal

work ever/ their gualifications may be the same,

Jn the conspectus of the facts and
circumst ances of*tha case, we find that ail the

applications are desviod of any mer it or substance

and we decline to interfere in the major policy

decision of the Gover nment and the DAs are

[P
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@Ccerdingly dismisses lssving the parties te
hear 6heir eun cests,

Interim erwers pessed by varieus Banches

of the Trisuna) stans vacated,
»

(J.P. SHarMaA)

L i b BudAY J
MERTLR( 4) | MEMEER(D)
/ses/

o

e A .





