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2.

0. A.No. 150 of 1995

Pat mafiu Vidyut Karamchari Union,
through its Executive Wember,
Shri Oagdish Chandra Gupta*
C, I.T.U.Union Office, Phase-II#
P.O.Rauatbahat a* Oistt. Chit torgarh,
Ra^asthan.

Shri 300^7 Chandra Gupta,
S/0 ^nri -.arey Lai Gupta,
C, I.T.U.Union Office, Pha&o-IIt,
P.D.Rauatbhat a, Distt. Chit torgaorfr,
Rajasthan. ... . Apollcant s.

( thrctagh Rr Ashok Advocabo,

vs.

1. Union of India,
through its Secretary,
Department of Atomic Energy,
Anushakti Bhauan, C. S. n.fiarg,
^ mb ay.

1.
1

2.

3.

Nuclear Pouer Corporation of India L'td.,
through its Dy.General nanager(P &
Rajasthan Atomic Pouer Station,
P.O. Anushakti Distt. Chit tor gar h,
Rajasthan.

Nuclear Pouer Corporation of India
through its Senior flanager (P & IR)w
Rajasthan Atomic Pouer Projects 3 too ^
P.O. Anushakt i Oist t.Chit torgarh,
Rajasthan. RReaionder^ s.

( through flr V. S.R.Krishna, Advooate)^

0. A. No. 2313 of 1994

1. Anushikfci Of'flceirs Abs6ciatl6n1*ajasthan
through its; 3oii^ Secretrfty . Sh. B.'8, Bhatmaoar
f!/0 Ty<J..H; 1l-C, Anuklr.n Colons^,
ShsbRa Wagar, Oist 5;^ C^ttorgark,
Sh. G.;3iin3ari,, 3/i?f late Tulsl Qaaf_, Scientific
Officfer^ Seientist-itC* ,'H2/S6j P.e.Wilfeani N»gsr|!
Oist t. Chit torgarh.
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R/fl T S^' ^•'«*S#vd« S/0 Sh.O«vi LrIiII
oLtr^Slt'torgihf""" '̂'" Shabhanaglr, f

4, Shri
Assist
Oist

si:rR!'pr?h.T„iji w"!"
Bhabhanagir, Olrtt. Chtttorgarh.' Colony,

Bhabhanagar, Distt.Chittorgarh 35-0,Anukir

-=010-^.
9, Anushakti Officara Asscn RaPP •< d

Chtttor^^hf"^ S,^Man9*al, H/7/7 Vlkran^Ni^ar, Olrtt,

*®«ociation RAPP 3to 8
ESF "poat Hh S.L.Kashyap R/0 T-IH/stSF, Post Bhabha Nagar, Distt.Chittorgarh.

tvl.'QsJ''T,''"R/'S%5il'2S's o»/h
Distt, Chittorgarh, ' ' Bhabha Hagar,

Applicants*

'.urohit. SclentlMc
t. Chit torgar h, ' »Anukiran, Bhabhanagar,

5.

1.

• 4 • #( through Shri R. K.Ka^al, Advocate*
vs.

Union of India through Secretary, Qeott
csn Cg! 8ha»an:

2, t^clear Power Ccrporation of India LtH

najasthan Atomic Power Project 3 to' 8)

• •••• Respondents.
<through Pb l1.Chandarahakharan ASB with Shri VSt Krlahana)

OA No^379 of 199S

Atomic Power Employees
U^on, Represented by General Secretary

Rad^as Atomic Power Statfnn v t ifCh.ng.l PtB.R.ontt.w/'SidJ,*""'"""''
ItfJr'.2d!rt P.pr...nt,d by
r * l u Redras Atomic Power SfcatlnnRalpakham,Tamil Nadu. Station

RAPS Diploma Engineers* Association

"/O SS, Au.„u„ CAE, Town.hlp,S.i„„h„™^

2.

3.

4.

an



5.

6,

t-3->l

tf.Oanakirafflan,
Snployed as SAE» WAPPt
n/Q *0.29, 8th Street,
OAE Town^ip, Kalpakha»«

M.Ganesan, employed as 30/SC
R/0 S, fth Street,
wirtE Township, Kalpakham# ••• Applicants.

( through Counsel rtrs Ramamurthy, Advocates)

vs.

1. Gout, of India, rep, by
the Director, Oepartmant of
Atomic Energy, Bombay,

2, Nude Power Corporation(Goww««ef*
of India Enterprises) represented
by its nanaging Director, Central-X»
16th Floor, Uorld Trade Cer^re»
Guffee Parade, Bombay Respondents,

( through t Rr R,Chandershekharan, ASG with Rr tfSR Kris!
Advocate),

OA Ho. 1337 of 1994 XDJL.Jb*J3S2/S4.<PB)

1, Narora Atomic Power Officers Association
throgh its Secretary Shri C«O.Rajpoot,
Narora Atomic Power Static, P,G,NAPS
Township Narora Oistt,Bulandshahar,

2, Shri C.O.Rajpoot, R/O C-29/4, NAPS
Township, Narora, Oistt. Buiandshahtf,
presently posted as Scientific Officer,
S.E.on deputation in NPCIL at Narora.

* ... Applici^s.

( through OffuRsel :T9r C.L, Nar simahan, -Advocate).

1.

3.

4.

versus

Union of India through Secretary
Rinistry of Science and Techonology
New Delhi.

Secretary Department of Atomic Ener^,
C/0 Anushaktibhavan,
CSR Rarg, Bombay,

Ranaging Director, Rid ear Power Corporation
of India Ltd., I^h floor. Centra 1, Uorld
Trade Centre, Gjffee Ps^ad®, Bumbav.

Chief Superintendent, Narora Atomic Power
Station P,G, NAPS Township Narora, Distt,
Bui landshahar, , . .Rsapdta,

( through ^ R, Diandarsekharan with Pk> VSR Krishna )
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BA Wo, 1384 of 1994 (flA Hp,2393/94 (PB)

1, Narora Atomic Power Project Supervisore*
Association, through its Secretary Sri
V«N«Pajpoot Narora Atomic Pouar Station,
Post Office NAPS Township Narorat
Oist t* Suilandshahar*

2, Shri V.R.Rajpoot R/0 B 20/S NaPP Township
Narora District Buiandshahr,
posted as Scientific Assistant SA * C*
on daputation in NPCIL at Narora Distt.
Bullandshahar*

3, Narora Parmanu Vidyut Pariyojana Karamchari
Union through its Secretary Sri Dagbir Singh,
Narora Atomic Power Station Post Office
NAPS Township *" ^'ora Distt. Bull and shahar,

4, Sri 3agbir Singh s/O Shri Rat an Singh, agety
about 29 year a R/O Qtr NoaB.R.2/3 NAPS
Township distt. Bull andshahar ,
presently posted as Tradesman* C* on deputation
in NPCIL at Narora distt. Blandshahar.

• •• Applicants

( through Hr ;i;.;L..Harsimah» Advocate),

i

ca

ve.

( same respondents as in OA l'b.1337 of 1994
on pre-page)

OA No. 2447 of 1994

1. The Kakarapar Anumathak Karamchari SangatI' if
representing by President Shri Y.V.Rane#

Kakarapar Atomic Power Project,
P.C.Anu Nala (Via) V^ara, Sura Distt.

2. Shri R.Bala Subramaniyam
Secretary and affected party
The Kakarapar Anunathak Karamchari Sangathan,
Kakarapar Atomic Power Project,
P.O.Anu RalaCVia) Vyara, Distt.Surat.

(.«<• R.8pdts,as in OA 2440/94)_ Applicant.,
(through Rr C.L.Narsiman. Advocate).

1.The Kakarapar Anunathak Officers Asscn.
represented by Vice President Sh.P.Rsdhevan,
Kharnpar Atomic Power Project P.O# Anumala(Via)
Vyara, Distt.Surat.

2. Shri B. S.Chauhan,
Secretary and affected party
Kakarapar Anumathak Officera Asscn.
Kakarapar Atomic Power Project,
P.O. Anumala,( Via)Byar a Distt. Sur at,

( through Rr .RP^i'^flarliiaahii M:voicat»)9
c ."s-. .1

1. Uniefi ^^e through

/v. S ).



2.

1-5-t

ths Sscr®tary» 0#ptt, of Atowic
Cnairgy» CSW rtarg» Bombay#

Nuclear Power Corporation of India .Ltd# »
(NPCa.) rapreaantad by their
flanaoing DiractorfGowt# of India Entarpriaa)
Kakarapar Atomic Pouar Project,
P.O.Anu Nala, _ .
tWia^ tfyara* Diett, Surat, ... Respondent a#
^ (in 0.. 24«7 t 2448/9«)
(through Mr «,Chanderaekheran,ASG with

nr VffJ Krishna, Advocate),

ORDER

( delivered by Hon'ble Rr B,K» Singh, flember(A)

. J

The facts and legal issues involved

in OAs No. 150 of 1995 and 0313,1397,1337,1384,2447 and

2448 of 1994 are common and as such these are

interconnected matters both fromfactual and legal

angles and aro being dealt with together.

In all these O.As the same O.Rs dated

25.5,1994 and 15.7.1994 have been im^gned.

O.n. dated 26,5.1994 deals with the options

available for absorption and O.B.dated 11,7,1994

deals with the terms and conditions of service

of the employeed #id also the settlement of

pensionary benefits etc.

In 0, A, No. 2313 of 1994, the reliefs

claiaisd are to redtrain the NPCIL ftfom aakinf

deputatieniata to exercise their options vide Reoo,

dated 21.5.1994(Annih.l) on the terms and eenditieno
- ... ••• }. • • .

epeeified vide Annexurs

In O.ie 110.2392 and 2393 of 1994, the

reliefs elaimed ere to quash the offer of absorption

dated 11,7.1994 and also to quash the C.fl.dated

26.1.1994.
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In O.fta Nb.2447 and 2448 of 1994 applicants have
challenged the sa-e orders dated 26.5.1994 and^^S.?. 1994.
It has been prayed in both these 0.4s that the
offer ofoption deted 26.5.1994 with letter dated
15.7. 1994 be quashed being arbitrary, discriminatory
and violative of Articles 14.16 and 77 of the
Constitution and also to hold that Respondent Nd.2

has no power, authority or competence to issue
such orders. It has further been prayed that after
quashing and setting aside the impugned orders
dated 26.5.1994 and 15.7.1994 the petitioners be
granted consequential benefits by directing the
respondents to pay all the benefits available tn
the Central Government employees including the
additional facilities ,if any, granted by
respondent No. 2 and also to allow them the afreets of
deputation allow^ce etc. and payments be made
to them • per annum from 4.9.1987 to all the

officers and the employees who have not exercised
the option and as a consequence to declare the
impugned orders as illegal, arbitrary etc. and
tha arrangement • ith respondent Ho.2 shouldtf*pt

diat^^sf! hy
restrain them from asking option etc.

In U.A.Ho.379 of 1995, the applicante

have chaienged the ordere dated 26.5.1994 and
15.7.1995 end have eought the relief of holding
ihe tw«f eforeeaid memorende leeued by reepondei^t "
No.l ee illegal and onconetitotionel end to allow
them all the benefits end ellowancee as deputetioniete
w.e.f.4.9.1987 and to grant then parity with those
who hews optedJ'hat the opt see end deputationiete
•hould be treated on per in regard to pay snd parks

and the Corporationand that the Covernroe^ employees a
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•mployt»» •hould ha«i the same perka and praaileqa^^
and tha quaatlon of thair absorption should ba dafarrad
till tha laplaaant.Uon of the Sth Central fay
Commission's rec»i»™end«tion8.

InOA Mo, 150 of 1995 it has been pr^ed

that the offer of absorption dated 15.7,1994 and
the 0,f1,dated 26,5.1994 be quashed, being illegal,
unfair, unjust and in violation of the constitutional
provisions. It has also been prayed that the
respondents may be directed to stop the policy
of discrimination in case of the deputationists and
pay them the deputation allowance for the period of
their deputation, with arrears since 4th Septpnbet, 1987,

Shri R.K, Kareal argued on behalf of the
of

applicant s^Anushakti Officers Association 4 another
in 0, A, Mo, 2313 of 1994, The main grounds taken
by the learned ojunsel for the applicants in this 0, A,
was that the manner in which the options have been

called for is nothing but a case of compelling and

coercing the deputationists to seek absorption in

the Corporation, The deputationists are not being

paid any deputation allowance and are being threatened
to be kept on indefinite deputation, if they do not
opt for the service in the Corporation, ft wee
further argued that the respondent shave also held

out the threat that they will be deprived of the

perks and privileges available to the ODrporitload»ploysi
if they decide not to opt for the terms and conditions

of service framed for the Corporation employees. The
learned counsel argued that the attitudd of the
respondents is wholly unceaaonable and unfair. The
whole attempt ia to force the employees to opt for

the service of the Corpora^on and this action is

1^'

*18



.«S

wiol«tiv8 Articles 14 and 16 of the Cbnsti|tlition,
The Governraant le expected to be e no del employer

and Its attitude is aluiya exoaeted to be fair and

reasonable •These ware the poinbs raised by the

learned counsel before proceeding abroad end on

return he flirt hat argued the matter and stated that

the question of exercising option should be deferred

to a -later date so that those employees, who are

not eligible to get pension and gratuity amount having

put in less than 10 years of service become eligible

for the same* He highlightthe terms tfid conditions

enclosed with the form of option and stated these

terms and conditions are not reasonable ^d as such

if accepted this will put the government servants

to a great disadvantage* He wanted the natter to

be deferred till the recommendations of the 5th
and implemei^ed

Pay Commission are received^iving the benefits

to the employees of the Nuclear Power Board*

6* As lib*2447 and 2448 of 1994 ware also

argued by Shrl C.LHarsiman and the arguments were aimiler

to the arguments advanced in O.A*lto*350 of 1994.
- ^ 4 ' • • •

0**. No*379/9S was argued by He Hemamurthy*

She argued that the impugned memorends issued by

the respondent a are illegal* uncon^itutional i^ndi
they propose to deprive the applicants of their etatus

and -also.posts'-^d

corporation employees after 16*9*1994 and as such .

it violates the fyndementel rights under itrtielee

14 and 16 of the Constituion*

it has been decided to keep the applicants

en indefinite deputation if they do not eeerciee



V

f

\ the option^ i s argued that they are entitled

to get deputation right fronn Septe»ber4,1987«

It uas vehementaly argued by her that

if the Corporation distinguishes betu^n the

government servants and the Corporation employees

in regard to pay and perks it will be violating

the principles of equal pay for epual work which usifcld

be against all ctfinons of justice. She stated

that respondent No, 1 has decided to modify the

terms contained in the memorandum dated 4,9, 1987 and

to withdraw all the existing benefits of the

deputationists thus causing economic hardship t©

them and indirectly compelling them to opt for

the servicee of the Corporation, She also

argued that there is no logic in fixing the cut off

date as 16,9, 1994 for exercising option. The

entire motive behind the imougned memoranda is

coercive and not giving proper opportunity to the

association and its members to exercise option

freely and voluntarily. She vehemently argued that

the action of the respondents is malafide .

•-J and unconstitutional. She also argued that the

terms and conditions of service enclosed

with the form of option are also unreasonable

and unfair and thus violative of Article 14 of the

Constitution,

She further argued that the impugned

memoranda are illegal inasmuch as

it would maant , that on i^sorption the

employees will not be paid their service or retirement

gratuity and therefore it is contrary to Rules 49 and

SO of the CCS(Pension) Rules, She further argued

that the rights of the employees to gratuity,
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which have already accrued to the- cr not be taken

auay by an executive fiat. The rights accrued cannot
be taken auay by conversion of into NPCIL,

She argued that the applicants are entitled to
deputation allowance right from 4.9,1907 uhen they

were deputed to the NPCIL, which came into being on

that date. The up-shot of her argument was

that by opting to become members of the Corporation

the employees would be deprived of their Government

status and that if they do not opt they will continue

to be on indefinite deputation without any deputation

allowance and that those who have not completed

10 years or more will not be eligible for getting

pro-rata pension, gratuity or other retiral benefits
and as such the Corporation will take auay their

rights as Government Servants without confwring

any additional benefits on them and it is neither
in the interest of the employees nor it is in the

interest of the Corporation and secondly that there

cannot be two sets of employees, one enjoying the

perks and privileges of being Corporation employees
r ^ ,

and other government servant s r emaining on Sdepu-ation
without deputation allowance whod are also being

divested of those perks and privileges which are availab
^ to the Corporation employees. According to her,

the whole Scheme militates against the principles of
equal pay for equal work and as such the memoranda
issued by the respondents should be struck down,

Shri C.L. Narasimhan, learned counsel argued

on behal of applicants Nat ora Atomic Power Officers
Association and others in 0, A. No, 239 2 of 1994,

Narora Atomic Power Project Super visor sV Assodatitm &Ore.

in O.A.No, 2353/94 and the Kakarapar Anumathak Officers

"
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.nd cth.r. i- 0.A.244B/94 .ndth. K.k.r.p« Anunrt^rtk
Kar.mchari S.ng.lh«i » other, in 0. A. No.2447 of 1994.
The eee. order, d.ted 2S.5.94 .nd 15.7. 1994 h.7e been
chellenged. It stated that .11 the., officpr.
and employee, uere originally working in the'

m i nu 8

Nuclear Power Board the pur chase/st or 4.0.1907
offices^d 0.fn.No.e/3(l)/86-PP£uas issued

stating that the Government have decided to^set up
Nuclear Power Corporation of India Ltd./.OePartment of
Atomic Energy as a Public Limited Company and it was
envisaged that the manpower for the aforesaid
Corporation will be initially drawn from the DAE«
The personnel of the NPB, including those belonging
to the centralised Administrative and Accounts Cadres,

shall be transferred on deputation to the Company from
the date the NPC takes over the operations of the NPB
and commences business. It ua» further envisaged

that the staff placed on deputation to the Corporation
in respect of matters not covered in this Office
Memorandum, will be governed by rules apolicabla

to the Central Government Employees, They will

continue to be government servants till they are

absorbed and absorption would take place only when

the terms and conditions are finalised. Terms and

conditions could not be finalised in 12 mofths as

envisaged in the letter issued on 4,9.1987. Delay

was caused on account of representations received

from the officers and employees of the NPB and various

rounds of discussions and these terms and conditions
at

could be finalised after/great deal of deliberation

and consultation with the staff side. It is only

after several roundsof discussions that these

terms and conditions were finalised and issued

for the purpose of absor^ion because the orioina]



Ivttsr dattd 4,9,1987 clsarly •nvisaged thi

th«y will be absorbed only on the finali Eat ion
•(,

of the terms end conditions of their absorption.

The learned counsel argued that the respondents

have assumed that the applicants were transfcared

to the Corporation on the formation of the

Corporation and they have also further assumed
In

that^lts conversion Into NpciL, no consent of

the applicants uas cequlreil before transferring

them on foreign servlce/deputatlon 0)d th^efore#

the learned counsel argued that Fundamental Rule

110-4 has been violated. It provides that**no

government servant may be transferred to fore|gn

service against his wHlf It was further argued

that this kind of transfer Is not a case covered

under proviso to Fundamental Rule 110, The proviso

to Fundamental Rule 110 covers a situation of

transfer of a Government servant to the service

of a body* which Is wholly or substantially

owned or controlled by the Government, lb was

argued that there has been no transfer of the

applicants to the service of the Corporation and

that it was only a proposal to transftf the t

employees on deputation tfid that the applicant

should continue to be Central Government Employees "

till they opt flor absorption and if they do not

iSt

opt for absorption* they will continue to be

Central Government employees, Ite further .

argued that there Is no provision or Rule of law

to indicate that the applicenta could have been <

transferred by the Central Government to the
-

Corporation In the manner this la being done.

Me further pointed out that there 4*

formal ordw for Iranafonj^f
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^ "" deputation and that It ha, n,„,r been Ind^^dthat th. proposed deputation oould be on permanent
basle. He further argued that clause 330(c» of
0.^dated 4.9.1987 envisage, the period of deputation
to last till the terms end conditions are finalised.
He concluded by saying that in the absence of
option having not been exercised, the officers .nd
staff uould rever't to the Central Covernment in

hey uould continue to begovernei by CCS(CCs)
Rules and uould be eligible for CCS and m, etc.
as admissible to other government employees. He has
-i SO submitted his ur iff• .so nis urltten submissions on the same

lines as argued by him Tn f k
^ "Itten submissions.

Has been pointed out that the option gi„s„,„,,,
smployees is d,eit,tely no option at all and ulthdr.ul o
benefits earlier given to the employee. In case they
do not opt uould naturally attr.act articles ,4 416 gf
the Constitution. In the bitten submleslgn It uas
PPlPted out that the poets of hpb u.re transferred
to NPCIL. He has highlighted hou the options
given are arbitrary, unreasonable and illegal

•: doctrine Of egual pay'sor
ec^jal work,

teamed Addl. So, igitgr General Hr H.Chandershe
aran pointed out that 0,1*: dat nfi 4fh e *

. dated 4th September, 1957
ie based on OI*Is No.4/e/6S-P r« a ^ ,

• » Govt. of India,
Ministry of Personnel, Public Pr i
a, , ' Grieuancee 4 Pensionseptt. Of penelpn 4Penelpnere). Thi. 0, H, .
tssued on 30.10. 1986

bf P.nelonary terms In respect of Government
.'"Ployees transferred to Autonomous Org.nleations/

Public undertekings conee-uent on the conversionPf Govt.Oepertment/Office Into ,n autonomous body
or public undertaking . Further 0. a l.sued on



13th a.numy, 1966 vide No.t/8/e5-P » PU by the ^
mnistry of Pereoonel. Poblic Grievance. 6Pension.
(Oepartoent of Pen.ion 1Pensioners' Uelfare) .!»
relates to the sime subject.

O.t^. fte.l/6V89-PiPU(C) dated 18th Duly,

1989 further clarifies hou the settlement
o in rasoect of Central Governmentpensionary terms etc. in respect.

emoloyaes transferred en isasre to Central Public
Undertakings/Autonomous Bodies uill be determined.
There is a further circular on the seme subject dated
18th Duly, 1969 uhich incorporates certain cl ar if ieaUone.
Thwa is further Circular dated 12.6. 1992 issued
on the same subject by the same mnistry. He argued
that the O.Ms of 26th Hay and ISth Duly, 1994
hev. taken into consideration in a comprehensive
manner the terms and conditions laid doun by the
Department of Pension and Pensioners' Uelfate, Ministry
of Personnel Public Grievances and Pensions and
therefore, it cannot be faulted uith.

A careful perusal of the pleadings on

record and the various minutas of discussions held^
betueen the Management aid the staff side clearly '
indicates that NPB uas converted into NPCIL
end the entire staff alonguith posts uere transferred
to this neu Corporation. This neu Corporation uas
created uith a vieu to achieve atarget of 10,000 MU
(megauett) nuclear pouer capacity by the year 2000 A. 0.
In vieu of paucity of funds and gradual reduction of
the budgetary support of the Government, the Corporation
could be in a position to enter the market internal
end sxtervial for raising funds for achieving the

target fixed fcjr It by 2000 A. 0. It seems



that the Government uere constr ained t o create

the Corporation on a par with N,T.P.C, t Hydro

Electric Power Corporation etc. which are all

Corporations and have achieved the taigete fixed

for them and their performance in the field -f power gene
vas compared to dismal performance of

ration has been phBnomanal£_ El eci ci city Boards etc.

Similarly, the Book-let contains a decision to convert
uer e

NP8 into NPCIL and the staff en mass^transferred.

NPB does not exist now and its staff, assets and

liabilities have all bean transferred to NPCIL.

There is no question of reversion of the staff to

Government or to the OAE, All the posts along-

uith staff in NPB have been abolished and these

have been surrendered and transferred in dock stock and

barrel to NPCIL. The 0.P1. Nq.8/3( l)/86-PP was
Union

issued by the^ovt. Department of Atomic Engergy

dated 4.9. 1987 on the subject of transfer of personnel

to Nuclear Power Corporation India Ltd, envisages

a goal of 10,000 Pig Uatts of nuclear power by the

year 2000 A, 0. and to achieve this goal they have

§et-up NPCIL as a Public Limited Company. Para 2

reads as under:

The manpower for the aforesaid Corporation

will be initially drawn from the OAE. The

personnel of the NPB, including those belonging

to the Centralised Admltistrative tfid Accounts

Cadres, borne on rolls of the Nuclear

Power Board and the Atomic Power Projects and

Atomic Power Stations under its control whose

pay and allowances were paid by these units a^^
on 9.7. 1987 shall be transferred on deputation
to the Company from the date the NPC takes

ovsi" th® onsrations of commen-csa

business. "

It is true that the finalisation of the

terms and conditions of service of the employees was

•
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abnormally dalayed and this delay uas on account \

of several rounds of discussions which were

held betwean the management and various associations

and Unions on different dates over a pmriod of

5 to 6 years in order to achieve a consensus and

ultimately after discussions and deliberations the

letters dated 13,7. 1995 and priorto it^ letter dated

26,5, 1995 were issued which are under challenge

before this Tribunal, The learned Addl, Solicitor General

placed his reliance on a judgment of the Hon*ble

Supreme Court in 1994 AR SCU 3?""' State of Tamil

Nadu and others vs, V, S, Balakrishnan and others with^

Tamil Nadu Co-operatives flilk Producers Federation, fladras

vs, V, S, Balakr ishnan and oth8rs)in Civil Appeal Nos,

1387 to 1395 with 1396to 1404 of 1993. The

concluding paras 14, 15 and 16 of the judgment are

as folio us t

"14, Ue may now examine the terminal

benefits offered in GO 1921, Ue have

already enumerated in detail the said

benefits in earlier part of the judgment,^
Ue are of the view that except the

provisions regarding family pension and

application of Future Liberalised Pension

Rul8s(item 3(c) and 3(f) of GO are reasonable

and no fault can be found therewith, Ue are

of the view that once an optee for permanent

absorption in the Federation is entitled to

pro-rat a pension in respect of the period

of service rendered by him under the Government,

he is not entitled to the benefit of the family

pension, Ue, therefore, strike down para

1(c) <>f the GO and direct that the respondent
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shall be entitled io the benefit of

family pension on the basis of pro rat a

pension given to them. Similarly, ue

see no justification why the employees,

after their permanent absorption in the

service of Federation, be not given the

benefit of further liberalisation of

pension rules, if any, in respect of

the pension which they are already drawing

frota the Government, This provision

is also on the fr- ii of it arbitrary, Ue, the

refore, strike down para 3(f) of the said

GO and hold that the employees after

their permanent absorption with the Federation

shall be entitled to the benefit of the

liberalised pension rules, if any, in

future. All other provisions of the

GO 1921 are reasonable and as such ue

uphold the same.

15. Ue make it clear that all those

employees uho have retired after February 1,

1983 t+iey shall be deemed to have opted

to join the service of the Federation

permanently and as such, they would be

entitled to the terminal benefits in

terms of the GO 1921,

16. Ue allow the appeals in the above terms,

set aside the judgment of the Tribunal and

dismiss the transfer applications and

original applications filed by the

respondents before the Tribunal. Nb co st s. . «

1
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Th« learned A, S. G. argued that this case
V •

is squarely covered by the Dudgment of the

Hon'ble Supreme Court as contained in the above

Civil Appeals.

The various circulars issued by the 00 PT

contained in the book-let in di cat e that the

Government have the pouer to divest itself of -

certain duties and responsibilities and to create

a corporation to perform the -riities and functions and

to discharge those responsibilities and to transfer

enmass all the em ploy ess udao were entrusted with the

p .ormance of those duties and responsibilities^ It is

uell established that the Government has ui de pouers

to divest itself of those duties and resoonsibi 1ities

and functions performed by them(CBntral or State

Government) and to transfer the same to a Corporation

or an authority. The Government of India by an

act of Parliament transferred all the functions of

electricity generation, transmission and distribution

to the State Electricity Boards divesting the

Stats Governments of those functions of power generation,

transmission and distribution. Similarly, by an ^

act of Parliament, the Road Transport Act uas

brought into being. The Transport undertaki'^os

undertood the pob perform<^d by the State Governments,

Similarly, by an act of parliament of 1964, the

Govt, of India divested itself of the functions

of foodgrains procurement and distribution and

handed over the same to the Food Corporation of

India and the staff working were transferred to the

Food Corporation of India, These are gust
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/
to shou that the Government can

divest itself of the duties and responsibilities''

either by an act of parliament as was the case

with the creation cf the Electricity Soards,

Road Transport Corporations and Food Corporation

of Iridia^or by conversion of a Govt, Oeppt, into a

a corporation and to transfer the staff

per forming t h OS# duties and responsibilities

which were being done by the Government to the

Corporation, The DO PT lays down the guidelines

in this regard hcu it can be done srsd what would be

the modality of fixing of pensionary jnd other

benefits once the department is converted into a

Corpor at ion,

ThuSf the Govt, have powers to

create Cor porationsf Companie8(Limit ed end unlimited)

and to make and amend the rules divesting itself from

all those functions and responsibilities under the

proviso to Article 309 of the Constitution and also

to lay down policies and frame the tffi-ms and

conditions of seri/ice.

The impugned orders do not abridge

or curtail the rights accrued or reduce t he

chances of their promotions, perks and priveleges.

The status symbol as a civil servant, once a

department of Gov/ernment is converted into a

Corporation is bound to undergo a change. This

loss of status is made good by giving ^

number of other perks and privileges which are

not avail^l^ to « governmgnt fter-uant^ It uill'

be seen that the accrued rights of the Govt. servants

are not being abridged or and they win be

i
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eligible to get pro rate pension and if one is
not eligible to get pension be uould be granted
gratuity as compensation in lieu of the service
put in by him, - If thoce who •»

do not opt and uill? continue to be

on indefinte deputation Aaithout deputation

alJouance retaining their status as a Govt. employee

and getting emoluments admissible to

' government employees as a result of the

5th Pay Commission but they cannot claim the

perKi? and priveleges of those employees who have'ofted

to become the Corporation employees. There ^
to D.A.E,

is no chance of their reverting backhand there

is no chance of their reversion to NPB since it does
not exist4 and cannot be ^ ^

Revived, since NPB itself has been converted into

NPCIt, In case of Col. Sanquan vs. Union o f India

(AIR 1981 SC 1545) it uas held:

•• It is perfectly uithin the competence

of the Uhion of India tc change it,

re-ahangfe it, adjust it, re-adjust it

according to the compulsion of circum-

st ances, "
I

It was further heldt

it is entirely uithin the

reasonable discretion of the Lhion of

India, It may stick to the earlier

policy or may give it up,"

In B.T. Khanzo de vs, Rever ve Bank of India

1982 SC 917. K. Naorai vs. State of Andhra Pradesh

1965(1) see 5 23 and Suia Ali vs. Union of India

AIR 1970 SC 1631 similar views uere expressed

by the Hon*ble Supreme Court,
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Th. respond.nts have issued impugned

j 4«K+4 nn reasons and the charge
O.ns for good and weighting reasois

of Sbitt»rln.ss is not m.intoinable. Th.
re.pond.nls have not acted arbitrarily or oith
any malafide intention in issuing these 0. He.
The reasons that prompted the J. A. E.. G.0.1. to issue
the O.fls gives justification of the same and these
justifications cannot be dubbed as arbitrary or
violativ. of Articles U and 16. The reasons have
been fully and satisfactorily explained.

Ue have heard the learned lunsel for

th. parties at great length. Ue have considered
the impugned 0. Us dated 26.5.54 and 15.7.1994
issued after joint consultation uith various
Unions and associations and ua have also perused

!

the minutes, which have been placed on record and

ue do not find any arbitrainess or unreasonableness
involved in it.

There is no dispute about the fact that

the Government have taken a major policy decision

to convert NPB into NPCIL and to traSfer the staff

on deputation only till the terms and conditions
are finalised,(emphasir applies).it was rwt a

deputation in the strict sense of term. It was

an en masse trancf^ of the staff to N,P,C.IeL,

with posts they were holding and the duties and

responsibilities which they were performing and

were attached to these posts. The various

pronouncements of the Hon'ble Supreme Court are to

the effect that the Lhion of India are fully comoetent

to amend the policy decision. Thus, they are

competent to convert NPB into NPCIL and this

does not r ecuire the consept^of the employees.
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The basic question to be considered is

uhether the policy decision of the Government can be

challenged in the present proceedings? It is well

settled by the Hon'ble Supreme Court in case of

the Director^ Lift Irrfgatipn Coronration ttH, and

others etc^^^^c, vs. _Pravat Kir an ilahanty and others.
OT 1991(1) SC 430 uherein their Lordships laid doun;

"Policy decision is not open to judicial
review unless it is malafide, arbitrary or
bereft any discernible principle".

In case of Col. A. S. Sanqwanf Snnr the Hon'ble

Supreme Court had this to say in respect of th|^
policy decision of Union Government j

" The Executive oojer Uninn In^ia, uhen
it IS not tra-nelJea ey any statute
or rule as void and pursuant to it can
take executive policy decisions. Indeed,

a strategic and sensitive area of
defence, the Court should be cautious
although the Courts are not powerless. The
l*iion of InHia having framed a policy
decision relieved itself of thp charge of
acting capriciously or arbitrarily or in
response to any ulterior considerat ion fto
lor^ as it pursued a constant policy,"

The Hon'ble Supreme Court further
held that a policy once formjl.ted is not good
for ei/sr; it is perfsctly uithin ths compstsnce
of the union or Indi. to changsit. rs-ohangs it,
adjust it, rs-adjust it according to ths

oompulsions of ths oircumstanoes ar inpsratiuss
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national considerations.

T^e conver-sinn of NPB into NPCIL is

a major policy decision prompted solely by the

national interest of achieving a goal of 10,000

fig Uatts of Pouer by the end of 2000 AO and

enables NPCIL to stand on it i oun legs without

looking for budgetary support for its

ccmmercial operations and to enter the market -

National and Inter-national for raising resources.

It can also approach Uorlri Bank, IflT for loans to

achieve its goal. It is well settled that a

policy made by the Government can changed

and re-changed as per compulsions of the circumstances,

Ue are not satisfied with the submissions having

been made for interference with the po 1 icy detision

of DAE, GDI,

m

Articles 14 and 16 forbid class

legislation, it does not forbid reasonable

classification for the purpose of legislation.

In order, however, to pass the test of

permissible classification two conditions must

be satisfied, namely ; (i) that the classification

must be founded on an i nt elligibl e differentia,

which distinguishes persons or things that can be

grouped togettar from those that are left out

of the group; (ii) that the differentia must have

a rational relation to the objects sought to be

achieved by the statute in questijp,that is, there

must be a nexus tr caeual connection

between the basis q,f classification and object

of the statute under consideration.

Article 14 is not to ^ held identical

!L^
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uith the doctrine of classification. In E. P.RoyaoPa

v/s. State of Tamil Nadu (1974>S SCC 3, it uas held

that thB basic principles uhich involves both the

Articles 14 and 16 is equality and inhibition against

discrimination. The fundamental principle is

that Article 14 forbids class legislation but permits

reasonable classification for the purpose of ^

legislation ^ndi classification must satisfy the

tests and the decisions are to be founded on

intelligible differential which distihr wishes from oersons

4 things that ard grouped together Ifbom those that "

are left out of the group and that differentia

must have a rational nexus to the object sought

to be achieved by the statute in question.

On whom does the burden lie to affirmatively

establish the rational principles on which the

classification is founded co-related to the object
t

sought to be achieved? The onus lies on the

applicants as has been held by the Hon'ble 9uor erne

Court in case of Shy am 3abu Verma vs. Union of India
L

that the classification of the corporation employees
not

and government emDloyens i^based on an intelligible
arbitrary and unreasonable

criteria and therefore^f the government employees

do not opt to be corporation employees they are

not entitled to get those perks and privileges and

they will not be entitled to equal pay for equal
if

uork 8vei2^their qualifications may be the same.

In the conspectus of the facts and

circumstances of*th9 cas®g we find that all the

applications are deviod of any merit or substance

and wo decline to interfere in the major policy

decision of the Government and bhe OAs are
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