
Ufci-! FNrtL ADM1N13RTF?ATIVE TRIBUNAl, , PIRINCTPAL E'E'Nf.

OA No.2436/94

H

/\\Mew Delhi, this 2nd day of August, 1999 j

I- ion b1e^3mt, Laks hmi Swami na111an, Member (,1 }
Hon b 1e 3hri S, P„ 6iswas, Member' ( A -

S/Shri
i, Sukhlal

147/3, Jaga-r-ti Vihar, Meerajt
2., Mai khan Singh

626/3, Jagarti Vihar, Meerut
3, Govind Singh

Ka 1a y a n i, Me a r S e c t o r- 7
Jagarti Vihar, Meerut

4., S,K„ (Soya]
39/«, Shastri Nagar, Meerut

3^ Meen a Ai era

1070/3, Shastri Nagar, Meerut
6, Fianeev Dixit

r9/i, sliastri Nagar, Meerut
79 8„R„ iSanga

JctWci la iSaaf saboon Godown, Meei""u t
8:,, Fiavindra Tyagi

S3, New Arya Nagar
Sura,] Kund FMoad, Meerrjt

9-, Mukesi"! Verona

Nera Mai, Ba,tai Mesru"t:
19), G„in,, Kandiyal

I J-'Og , Sha:s t r i r^lagar-, Mee r-u t.
II, „Mahi man Singh

540, Kamala Nehru Nagar
Ghatiabad

12 , D „ G Gai rola

555, Kamala Nehru Nagar
Ghatiabad

13 Prem Chand 3harma
896--A, San.)ay Marg
Near- Gandhi Nagar, Mu.zaffarrlagar

l 4 „R.. K Chopf-a
u, Ha ki ka t Na ga r» Sa ha r a npu r

1.5 „A „K , Ga rg
Ragoli Hlose, Dal Mandi
Sahai'-anpur

.1.6Rcim S e wa k S a >< en a
HaKat Sa r a i Pu khta, Rampur

1.)•' , A „ K ,, S i ri ha
Akat: Sarai Pukhta, Ramnpur

18 ,J,J „C „Kandpal
5, Type 11/ Central Excise Colony
Rampui"

(By Smtr. Meera Chhibber, Advocate)

versus

Un 3, on o 1 India, t hr or.i g h

,lSecretary
Department of Revenue
Central Board of Excise & Customs
Ministry of Finance
North Block, New Delhi

Applicanto



(2

>' - Col, ,i,ectOi'-

pJJStoiii & Central Excise
CVol lectoraterianoal Pan day Nagar,, Heerut

custom & central ExcC sr
--t. II-, C,. Koac:t, Allahabad

Clone tor the respondents)

P-,- i,,.. », , OCDERCoral )cmr„ Lakshmi Swamxnathan

aR,ears for the respondente even on ,,ne -evone
' - »'• have perused the pleadings on ,eeoi-d a„d pee, ,,

"hh. Heera chlobber. learned counsel vuv-
PPP .1, :i, can t:s „

a

H'esi:,'!rw~! .'jeti t

Thene .are IS applicants in this appllcatron on.
Ihia llengcd the action of the resoondehts on i ho

have acted in a discriminatory yrnne
T .'1,,!, 11 g ynoi r idcnii'-ir-y -t • • ~ . i

" ''-i'si Jo-y as Lower rdvl'-inr • •-I- -p V.i,uri p, i. e r •ks i i.jjc f n r-

colleagues who joined piervirr

namely S,/Shri Nara in Pas anH

applicants were apDointe,:! as lpcs
b,y the Central Excise Collector-ate. Heera„d:: afycm-

" '̂election" from the Staff Selection
...tJl.lir, all I fsol,.; toP ShOi't), SUloifart tn h

" ---"••J1-.U Lhe cortditior.
hhat ohen can,lidates selected by the liSC ane avaOao-c
f-hh b sen vices "b-te liable to be terminateel, gr :

'-"Se" initial appointments- .ine eel:
' • '•••• CA i, ,i ; :s rp

"iuissaiif persons mmcli' v. r - .,••II--, n.-,,,me.cy„ •n,-shry Narair icm a-=ci

• '"h •Pit r i i n J- SBC •f he i •
•' • c *••' nPme n t s we r e rr a: j

on ad hoc: basis.

•'C

if'Otind

-heir reply ^ -iihe resnondent-- •-
" ~ '' •• <Ibt Ve a Pa o o t a t -f•• t'

"""" to provide the seiec-tsc
"idfhisted the Commission to re.:,,:,,:-,.-.

-d hoc LDCs, roc t„et ,„u p.



A

(3) a:j,
ndu.ted a special Qualifying Examination iatyi

Out Of those „ho appaared in this txatyna t,. ny.1,983

passed 'laminations »ene condncte,, uosy

Ohportunitios h.ivir,., oes,dnven ov the ssc. S/Shri Narain Das and Khatrs tous, .o,
""•'"O v in the examination and ultimateiv tl„,; s.y . .
•«i t sotmtnatBd in 108E yyde orden oatsy y ,, ..
Hggri.eved t,v the termination onder, those
filoO OA 407/88 and OA 488/88 respeet,ve1v,
'ilionabad Bench of tne Tribunal., ohich oers Oisoose:
Ov that :teneh by ooder dated l7,ll.,8o, ypyt 8.:o,m
itiide tno, tartronation order dated h.4„30: am: .3m,s:t
tout tto appmcants shall be rernstated wif:hin a p.:a , .
'"t une oonti: and they shall be treate,t .y
""Uilnucn::: ,:o:oy:tee fr„„, the date of theoO ten,,, on o:: <oa .
tOA:ir^ serttces tii] the date of tnei, re,: ,:sta ' a, ,a ,: ..y
aii ourposes, except with raoard to isnctt ,, yy„ y^,
rescs>nde,it:: nave stated that: i,, pursuance
afo,s:,sa, , yyayy Tribunal dated ,o ,1 : ,= a,

»ere .-einstatad in sarvit:a nv ,;:4t,y. yy,yy.

^'o 'hey have al,so stated that: the appeal

""ft hOrtoisf the or der of the Tribunai was di s,
"he Oupraino Cen t py dated 6„s,90,

;oer

po

1 !1

P si (ii; t:

if

ssse

"its

hHi/tssec; t/i

" SeS|,ond:ants naae stated that after consatT tnr: a
'-aar :::: conti-oj u,,yy authority i" a y.,,. yy , ,

PO -L .LeiCTifij- a is'-

anc; tiie competent author ityp, i, , ,e „ my,,, ^

thereafter- fixed the eernori ty ef
darari j-i D,/, and Khati-h vit

"" '• truce appoifited

«""" ""srtsubaect to ma:,n,: en,a nc si
son,io,.ity as a nesult of the .080 syam.nato,

held P-i 1983,,

ir"sr-r

Oi! a.

' 0 c;.:
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-ieer-a Ciihibber has dra«„ our- attsnsron o, ril^.
J serriorrty 1:i st of Uope, Division clerks (uoCs to

(Page 78 of the paper book)
name;;:

rhor't, 1

whi ail t:re

of the two persons S/Shri Narain Oas and Kiiatrs
Nho have admittedly failed in the 3QE he ld in iopt ,ptni

at SlJdo£r,136 and 1370 i.e

on j, oukldial who is shown at 31„No . i,3r, 7;-,rrr 0^,

loirthei submitted that all the applicants, his

ooiioi to Narain Das and Khatri in the

orepared as on inu the seriio,-dsi

fcompo,a,-^v LDCs as on 1 i „ap friage .yo os tpe
i'aser bootCs names of the aforesaid two persons wno nave

'Oo-Lified in the SQE did not figure n •- ehev hai:
aonu.ttcfdly railed when the list was i-.suect. Fojjfiwirsr

too ludgemant of the Allahabad Bench dated 17 is pc,

respondents havs issued the seniority list: of Tas

Ck,.:o.iSL,an C3, si which the name of Shri Nara.fn Oi::; nac

been shown at :3l.No„M36 and the date of h:rs i.ntiai

appoincrnent rn ttie Department as 29 .,2 „80 ffi:, tr-snr

counsel has submitted that in the seniorirtv li ct n-:

''•''"''"t' aidibicants iiava been shown .ii-inlor to idirt uliucvihi
''ran onwards., ior examples, fai::ipJ icairfs

t Niit, 2mt„Neeisa Aror-a at: M8d „ fi P ,;<aii,: iv ;c .s-;

toviinc! :singi, at HOS and Sukiipai at. Mltor, the c,:sv

'tie respondents haye shown ciir-i

rssfi;. Cfr i, ,.e,. fr-omthe date of lo.s in Ms.aj

in tlie post of LDC from Februa,-v, J.,ratcs

oius, ts.c fine .appj.icants have been denied tfie same oenef 1t

'•t:it::es of entry into service ar,d trfCir-

se. vr,cc:i we:i-e being counted orrl.y from the date tiiey

in the -IQE held between 1983 a.id idat , Cs

subm.r,tted that tine r'sspoiiclerrts ^inve

Petscril::: if continuous seryice from the dat,s sp

beoi.

sea I or^ i cc



(3) .
\ '<•

IiLifivji I ti/i LJ! b/biirj. NaPcu,n l,j.:iis and Khadri on r:no):-

r o u'i;:ot:a rnrneiii c an:. LOCs;. in pursuance of order- r^f

Ai, j.ahabad Benci-i, even though they had admittedly foeiec;

on t:;he SQE , She has relied on the i uoji:jemen r orj- -t i-ie

Supreme Cour-r l.n the case of Direct Recruxt:^ diiass

" ' n „ ^ - i at .n , i i|, ; fplp

iSao 3C 1,607.) , The relevant portion of the :njo»ynfrer-t: sa

!'-epr-oduo:ecl belowr

(A) Once an Incumbent Is appoirrted to .rs i.ooi;
accordinci to rule, his seniority r-ias to bo
counted from the date of his appc:ou! tmei 11 oy;d
not acording to the date of confirmation, Tdoo

rrco-ollary of the above rrrle is tf-iat-; whrno;: the
1 n i t i a J a p p o i n t me i-t t i s o n 1 y a d i-i o c a rid i-i o t
according to rules and made as a stoi>-gep
ar i angemeirt;,, the of f iciation in suci i foosr
i-- a ri n o t t;.e t a k e n i i-i t: o a coou n t: f-o r c o n s j dor r- i r-
trio;' seii iority

0" eoarr-ied counsel has submi tted triat o;c i ioa rcse

respondai-its have given the benefit: of sioai cion- tc ;:;,e

cour-rted for Shri Narain Das, who has admi tted): y fa.r led

in ti'ie SQb, there was no reason to deny the o::a:i d teoi-icnd t

to tire app j, icants who have joassed the 3QE in ac ^-cn-darireo

wi'tri the 'd'-io ob,:iection" certificate issurjid b.v tire 3S(

that time, She has:;. fi,jrther subiiiitted trar

resf:>onde!Vt::n have themselves stated in rcpjy o:'-iat

the rribun.a.)! may like: to pasis ,any order

propjer

7.. F.'-Tsrn ti'ic facts stated above, it is oieen tdiat S/'t;!i i

Hara:In Daro and Khatr-i were appointed, along :.o:rtn in;::

otrrei'sr, as L.DCs in .19SO initially on ao;l lioc ::r.asni:oa af-tiO!-

obtaii'iina "No osction" from ::3SC,. The)!d- ;servi(ro-iS iioi-i'c

beeii co!i t inuerd, on ttie gi'ound that: caridiciates o:pOi(Sor,yd

by 3SC fiad not become availabl.e,. It is also an admitdecj

posi'tir::n criat both S/Shri Narain Das and Khatri rid no-c
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(6)

\ f "•)

;
quaJ. i tv j.n the SQE:. held in the year-s .1983 and asy a

r~eei!i t: e " which i 65Spondents 'terminated tiie ii- as I'vii'!

•1938 .. Against the termination orderq tdiese two pia-ofins.

approached the Allahabad Bench of the Tr.i.bt.jnal., m its

order dated 17..il„89„ the Tribunal held that

"considering all the above facts,, we are of rne or, .rl^^.:'r

that the appcdn.tmen.t.st„.of „Jh- tw- t r

Jti id , , gt iai ind rempel , i ,11. , I

hoc,.. We also note that there was no cosirti t uiri or

stipulation as to the length of the duratoon oi the:

appointment" (emphasis added) , In the i-esu t t riic toio

OAs 8 89.'88 and 4E58/38 were allowied with trie rii r ec t i.ons

to the resjsondents to reinstate tlie apjs 1 icsirois t!is oP'

ch'd ciive them tlie; benefit of continuous servi iro

8, Afirei- the 3L.P filed against the Tri bi..!riai " a1'o.raisH

oi der was dismissed,, the respondents iiave i r,

ifiipl emeiiiping the .iudgemen t, i ssued seniority nsr: (:f ]p.;y

riss, 1. st:a,i 11:& as as oii .1. „1.. 94 .. Fu-am the repj, y f., ). tq, r tpr

i'ssporr jerrts, i t is seen that t'ley liave taker i:he iiisa

ihiat: Ip/Shri Narain Das and Khatro liave i:.,-oen gireo

seniorpty from Februaryp 1980,, i „e.. f=rom the date ot

I'ii-ie' initial appointment on ad hoc basis. A'tei

csiivsi dci-ing the relevant facts and hearing tiie pco'oes

betoi-e :i t,. the Allahaba.d Bench of the Tribuna] iiao viome

the conclusion that the appointments of tliose :;.wo

appl Ica,nt,s have to be considei ed as r e;:,pi] j,, r rpi q

temriorary and n,ot. as ad hoc,, in spite of t:ne t.iun:

both oF them had admittedly faiied in tdie 3Qr

between 1983 aiid 1985,, That lueing so, we find brn-re ,.ri

t.,r:.u! Mil.1,ss.1 oi'is mads': by ti'is iearns;d counsel ' r i y.:,,

af>D,i.can t:s that the appointments made' in 1989 •• r

the aprf! ican hs should also be considered as i'sgnia: ,rnc



, J,., ,-,f4«.sr the ' |\
In othei- wofho. .e ^ ,

not ao. •" \_,.-

, , .rip:r snoreme Court oy t''-'-
diornxosec! oy .

3,90. ioK! rribunal's order ot L, .1
fjna: are ao the .espo,,dents canrnrt treat T:he. te:

t. t. e. >, i- rrn-'t/i- • et,t tili t. t t •
, d i i no t! iwy • I'", d

d;rf-^erentr Ve esoan.tt.a.tx e
, t ,„.t, 3c- not ao witfi i-ooai o a,

pax-sec! ttts t;;QC e otn.ou .n-..> he.!,.
T t. 1 c- q !-no i-eJ-evan t ex.' ^

Naraon Dae and Khatost . tx xx a,..
ee, ..9,0-9. havxt continued m tne ;-r..-

t:h?t any ti. ; i-tn a,-.,:- n...

39ont.9-.t.te9ly ttU they «rra ee-xta
,3.3.0-0,019 ti^ •"••B XQtt. ResDOh-dettt tav

o-.t-r --rdiiOi not: orovide the •-ocro:.o:--t:;at:ed that sirvre -a i.- t,,--nu.Le,

.n9,etse p-:n soi.:r- who were initially appo,i,rn,,.nc,r
33. , .oonlaresed after oonducttno the Sdt -.9^,9 too

antsr oval o'f dCC i.n 1983..

i"e'Sn a:'"'

1: i vrtTiSe.' ve:::

1 cSi't:ce.

•::ec on an iaoo

v'sn •r»Hi'.'

Woo flnn idhat the Tribunal in itxs otc:!XO- ooalt-:ti or
, , -t-hrat' "In the tieantxoc, tv

p.:-] a ri.fsntxofted ono. u

33..,3,,,9„,eottt:. ea-te on the basts of the Dt-t t-e ox,o
,.,99 1 96, buttect to the decision -of the of, ,
-..,«o,-a Chhibher learned couhset hae subm.tei -naf at
,.,3, one oas being held tor the tf
.•9rf)rri<)i:ic).i to the post of Inspectoiv,

, Therefore::.. takino into account the '̂acic-
.-:i,t-c:U!T,stances of the case and alsi.) the decxeion

Aoev court in the case of Uirect ctcco..,;i,-f,.:-,

Cacdtscasa (supra),. we find ..erit -cn tiot Ori, nco
licatxc:in succeeds and is allowo::d wftl: ti.e fs,P'ow(n-napp

d i r" ec'tori s

id-

ft, Respondents shall extend to the aoo.Licarix-

tne benefit of the Tribunal's ordo: c!at,cc

17,.11,.39 in OA 437/38 aiv,:! iSdc'-ir.
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(8)

I Ai. laiiabad Bench ) with regar d to the rraerr e

tiieir appointiTient anci length of eerr lor:: ,

ae given to the two apoiicants in ri'ove

I i ' Re r. p lon cie n t s s 11 a 11 a c c o r () i n g 1 y r e v i e e t; se

eerii Oi' ity J. ists of the appl icants ,, ta:cing

urto account their date of nnitfai

akg::r::ri ntrnen tThis s-hall be clone wi thui a

pei lod of four- months from the date if

iSceipt of a copy of this order;,

ill} Applicants shall be entitled to ail

cririsegi-jentiaJ. benefits in acordanrie ^^sMdi

law and rslevant rules. Including pr-omotrirri

t(j the post of Inspector .

dier-e shall be no order as to cos ts.

'^-xS"

Jliswas)
Mami;>er (A)

( Mrs . Lai-ishriii Swaiiri iiatriip^ l
Metniiaci- ( 1)

/)




