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‘fe at Ex-sstviseman and jeined the effise of the

stipulated that their pay may be Pixed on the
ﬁbﬁnrit ;! ? ‘§0". .-otfjdrb p:'mi« thewy ~sptﬂ,ulthlu e 5

| ge2eg
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( deldvered by Hon'ble M B.K, Singh, Member(A)

The three 0,As Mo, 2263,2264 and 2265
of 1994 gre ssnnssted mathers, fn yhish similer
‘fnoto and 1egal issues are invelved, In all the
thres aferesaid O,As, interim rel hh have beon
g.rr'n‘nt-‘oq on 21,11,1994 by vhish the respsndents
have been restral:: @ frem giving sffest ts $he
erder Por zecsvery of the sxcess ameumt paid te
$he applieants, fho repondents were given

eppertunity te Pile a shert reply resarding

- the interim relief vhieh had besn granted fer e

14 days initially, The interim erder has met
been vessted and ie esentinuing $111 date,

The fasts of O.A.Me, 2263/94 are thet spplicent

respendents sn 25,6, 1974, He was in ressist of
wil it ary pensien amsunt ing te ®,50/-, His pay wae
Pixed at ms, 258/- by dedusting the differents

of &, 20/-(R, 70-50), being the igmtablo pertion
-f -iutu»y pensien, The applicant was sranted
annuasl imtoi-nt of B, 6/= u, 0, P 1,6 1978 2aining
his pay te B, 264/~, The fgnerable p-_nlioﬁ vas
fnersased te _k.125/- under the Ministry ef Finanes

(Deptt, of Expenditure) O, M, Mo, F-5(14)-E-111(B)77 ¢gated

19.7.78, These srders vere ofPestive frem tho

dito ef the fssus and spplieable to nii aiiyitcy
pensisners as were re-cupleyed on or after the dats
of Lfesue sf these srders, In sase ef persens,; uhe

vere sirsady en zo-olglcy-mt‘. these srders
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edx menths tg esme under these ord-r:¥~m’fﬁ sase, they
ss cpted, their pay vas te be re-fixed as 1f they
had been re-empleyed fer the Pirst time frem the

date of issue of thess erders,

The applisant in OA Ne, 2264/94 jeined the
respendents’ effise en 7,11,1977, He w,s drauing
a military pengien ameunting te R,93.50, As per
the Gevt, of India's instruetiens, an ameunt of
B.50/- was ignered and his pay uas fixed after
trking inte asesunt the remaining pertien ef his
military penasien, smeunting te Re, 43,50 P, Subssquently,
the ignerable partisn ef pensien yas inereased
te R, 125/~ under the 0, M dated 19,7,1978, queted
in 0,A, Ne, 2263/94, The ameunt ef R,93/« being
l1ess than &, 125/~ was thus te be ignered, I 1983,
Ministry ef Befenss vide their 0,M,. Ne.2(1)/83/0(7 keted
42, 1983 and esrr igondgn datod.24. 10, 1983 made
previsiens fer igneranee of entirs ameunt of
pensien in the gase of To-smpley ed ex—ser visemen
belou Commissisned Offieer. rank, These srders
wvere made asplisable te all re-~empleyed mil it ary

sensisners re-smpleyed on or after 25,1, 1983 ang

- it further previded that in ease eof these

already re-smpleyed, their pay my be fixed in
terms of these erders subjeet te their exersising
optisn within six menths frem the date ef issdo
of esrrigendum, i,e,24,10,1983, In tune with
the earlier erders issued en 19,7, 1978 fer
igneranes of R, 125/= slemant eof Military Pensign
in pay fixatien, these erders alss previded that
in the ease of these uhﬁ epted te b g-vofntd

by these erders, their pay yas te be fixed

at the minimum of pay seale w.e,f,25,1,1983, 1In

this ease, it is adnittn‘dﬂh—i the applicant




did net exereise any eptien end asserdingly, his
pay @sntinued te be as it uas;_oia);eldicr. Aeain,
in Asril, 1986, anether opnrt_unity vas given
wnder DP & T's 0.M, Ne,3/1/°5-Estt.(11) dated
4,4,1986( Annexure R-1V) te opt for%!..mrancn sf
full mijitary pensisn as uas dene in 1983 vith
the same ssnditiens i,o. if an individual ept ed
fer it his pay weuld be fixed at the minimum eof

the pay seale uw.e.f,1,4,1986,

In 0.A. Ne,2265/94, the appi.eant is alse

an ex-ssrviseman and he jeined the ressendents
as Despateh Rider

offisefen 15,12,1972, On the date ef Jeinine
the fresh empleyment, he was in reseipt af
military pensien ameuntine te R, 40/-, yhigh uas
raised te R,50/= frem 1,1,1977, His pay was
fixed by ignerning the entire ameunt eof pensisn,
Subsequently, as stated sheve , the ignerable

pertien of pensisn was inereased te R, 125/-

under the O.M.dated 19,7,1978, quetsd in 0, A. Ne, 2263/94

above, As stated abeve, in 1983, Ministry ef
Defense issued D, M. dated 8,2, 1983 angd n’rriqondma
dat od 24.10,1983, Previsiens were made fer
igneranse of entire amsunt ef pensien in the

sass of re-empleyed exervisemen beley the
Cémmissiened Offieers rank, These erders vere

made applinbio te all re-empleyed mil itary
pensieners re-employed sn er after 5,1, 1983

and it further previ ded that in ease of thase
already ne-onpleyed, their pay may be fixed in
terme of gzh@%#f srdera sublioest te their oxersisine
eptien vithin six menths frem the dat e of issue
of ssrrigendum, i, e, 24,10,1983. In tune with

the earlier erders issued on 19,7,1978 fer
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igreranse of B,125/= element eof Rilitary \Msi-n
in pay fixatien, these irdora alse provided that
in the sass of theso uhe epted te be geverned

by these erders, t hair pay uas te be fixed

at the minimum of pay ssale u,e,f,25,1,1993,

Sinse the applicant did net ept, his pay was fixed
aft er dedusting Rs, 250/(ynigrwrable pertien ef
hieéwgﬁ:::;‘nnsi-ﬁ of R,325/= Teseived by the
applicart u,0.fs1,1,1986 after the Tessmmendat tens

of the 4th Pay Cemmissien) frem his revised pay fixed

as a result ef “ne ressmmendatisns ef the 4th Pgay

Cemmissien,

In O, A, Ne,2263/94, erders Ne, 29/88/79/€,9
(2524)/Per s-13-6374 te 6377 dated 2a.s.1993(5nn.an
A1), In o.'A.n-.zzsa/u. erders MNo,30/20/79/E,9(3128)/
Pers, 13-4120 dated 20,5,19%4(Annexure A-1) are
under shallengs, In 0.\, No,2265/94, erdere Ne, 30/12/79
€.9(1751)/Pers-13-3638 dated 3,5.1994(Annexure A-1)

ar @ under ehallenge,

In the three aferesaid O,As, the pay has
been Pixed , after dedusting an ameunt ef R, 250/-
and the minimum revised pensien u,e,f.1,1,1286, i,e,
R.375/= has been taken inte asssunt fer Pixatien

of pay of‘thoso applicants,

The reliefs ssught in O, A, Ne, 2263/94 are as unders

1) set-aside and quash the impugned re-fixatien
of pay erders dated 24,5,1993(A-1) erderine
a reduetien of pay initially M,20/-, than |
ke, 29/~ and finally R,325/=- in the basie ﬁY
by illegal adjustment ef Appliecant®s Arsy
pensien elenguith Memer andum dat ed 14, 7,1!93
(A-5) and Orders dated 21,10,1293(A-6) uhereby
the respendents have in additien te redusing
the pay ef the Applicant as gferesaid, they
have further erdered feor recovery of

an ampunt of k.31.5wng te the
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3/78 te 5/93, frem the menthly salary of
the Applicant being badly vitiated on the
STeunds as aferesaid,

1i)esmmand/er der /direst the R espendents te
restere the pay sf the Applicant te ‘he level
of pre-redustien st age starting frem
1.3.1978, in eemplians e vith the stipulatien

Aftiele $26 of Civil Serviee Regulatiens gand
Respeandents Orders issued by CDA(P), Allahabad
dated 13,3,1987(A=2) and extend the bengrit
of Full Bensh Judgment in 0A Ne ,572/90(A-11)
es the applicant is admit tedly a similar
situat @ Ex~Servieeman re-smpley ed under

the same resssndents,

1i1) any ether relief deemed fit and preper may alse
be gqranted in additien te the ewst of the
sasd in the interest of Justice, "

In 0, A, Mo, 2264/94, the felleuing relists have

been prayed for;.

"set-aside and quash the impugned re=-fixatien

ef may erders dgted 20.5,1¢%4(A=1) alenguith
Respendents erders dat od 19.7.13!4(A-3)'.rderinq
Tecevery of R, 25,250/~ frem the menthly salary
of the Applicant, being badly vitigteg as

humely submitted in the fereeeing parass
(ii Jsemmand/er der/dir et the respendents te

restere the Pay eof the Applicent te the level
of pre-reductien stage with effeet frem
 1,7.1886 in terms of Article 526 of Ciyi}
Service Resulstiens gnd Respendents Orders
dat ed 13,3, 1987(A-2) and further ext end the
bensfit of the Full Bench Judgment Otder angd
Judement in pa &.572/90(&11) as the Aeslicant
is admit tedly g similgr situate exeser vieeman
Teo-3mpleyed under the Same Rosnndonta,

(iii)any other relief deemed fit ang Bremsr may
@lss b2 granted in additien te the eest of the
€s8e in the interest of justige,®

In OA Ne, 2265/94, the felleuinrg reliefs have basn

Prayed ferg @/ :
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"(i)set aside and quash the impusned re-fixatien
of pay erders dated 3,5,%4(A-1) erdering a
redustien ef R, 250/~ in the Basic Pay by
illegal adjustment ef his Army Pensien
alenguith Memer andum dt, 71, 10,84, Annexure A-8,
whersby the representatisn of the asmicant has

SO o s

been rejest ed and a ressvery of k.25,§50/- /
22,805/~ hae been erdered frem the menthly

salary of the applicant being badly vitiated
on the ereunds as humbly submitted in the
fer o-ge ing paras,

(1i)Cemmand/erder/direst the respendents te
Testere the pay of iiie Applicant te the lsyel
of pre-reductien staee with effeset frem
1.7, 7886 in terms of Article 526 of Civiil
Services Regulatisns and Respendents srders
dated 13,3, 1987(A~2) and Purther extend the
benefit eof the Full Bench Judement Or der snd

Judgment in OA Ne,572/90(A-11) as the asslicant
- is admittedly o similar situate ox-5er vi esman
under the same Rosnndonts.

(111)any ether relief desmed Pit and sreser may
alse be granted in additien te the eest of

" the case in the interest of Just igel®

On netice, the respendents filed a Teply
and gentested the applicabien and grant of reliefs
prayed fer, ’

Heard the learned esunsel Shri G.D, Bhandari
fer the applicants in all the three connest ¢d 0, As
and Shri 3.-B‘anerj-o prexy csunsel fer Mr Maghay Panikgr,

ssunsel fer the respendents gnd perused the recsrds of
f.hase cases,

It is admitted by beth the parties that a1}
the thres appllcats sre @x~ser vicemen and have
jeined the eivil empleyment en different dates gnd
in different capacities, It is alse admitt od

- .43\\~—f/



.
,A

' ; A |
=Bt [‘\\ Lo

\1

.

i’

that nene of the thres applicants exercised their
eptien in 1978 ner in 1983 ner did they exercise
. the same in the year 1986, The Circulsr issued
by the department of"ar sennel and department ef
sxpenditure and Ministry ef Defence have all heen

filed and enclesed with the ceunter-resly, 0.%, Ne,

2(1)/83/0(Civ,~1) dated B,2,1983 has been icsued

on the subjeet of fixatien ef pay ef re-emsleyead
pensisners and the pelicy te be adepted and the
quest ien ¢ ignering RK,56/- in iaso of persens

ret ired befere at taining the ase of 55 ysars, These
erders uere te take effeet frem 25,1, 1983 ane this
stipulated that the ameunt of k.ZSO/- was tor

be ignered in the sase of servise effisers ond

in sase of persclnn‘ol belou Cemmissisned Officer rank,
the entire pensien yas te be 1gn|r;d. This
Cireulsr of the Defence Ministry wes issued with
the cencurrence of the Ministry ef Finance(Deptt,

of Expenditure) cenveyed vide their letter dated
4,2,1983, The basie qu-étion vas that of exercising

of eptien and re-fixatien ef pay after the estien
was exercised, The Circular O,N, Ne,3/1/85-Estt, (P~ I1)

‘dated 4th April, 1986 of Gevt, of India, Ministry ef
Perssnnel, Public Grievences & Pensisns(Department

of Persennel and Training) issued fresh inshryct fens
regarding fixatien of pay ef re-empleyed efficers,

It referred te the defence Ministry's 0.M. Na, 2(1)/
83/0(C~1v)=1I) dated 8,2, 1983 and the Ministry eof |
Finance(Deptt, of Expenditure) O M Ne, F,8(3)-E,112/82
dat od 13,12,1983, accerding te whieh pensien upte

R, 250/~ was te be iqnered en Pixatien ef say en
Te-empleymaent eof service officers angd efficers halding

Greup 'A' pasts at the time of their retirement,

retiring befere the age ofﬁ yeare,

/"
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The relevant pertisn ef this 0.M. reads as under

" eeoThe President has ney besn pleased te decids
that in the case ef ex-servicemen and civillian
efficers retiring befere attaining the age of
55 years, the psnsien as indicsted bsleu mgy be
ignered in Pixing their Ray en re-empleyment :.

‘1) in the case of service sfficere and
officers helding Greup 'A' pests in
the ecivil side, the first R.500/~ ot
pensien: and

i1) in the case ef persennsl haley commie
ssisned efficer rank and efficsusg helding
Greup 'B' er leuver pests in the civillign
side at the time of their retirement, the
entire pensien, "

It further previded that the pensien fer the purpess of
these erders includes pensien squivalent oif eratuity ang
ether ferms of retirement bensfits, These erders vere
made effective frem Ist An;il. 1986, It was clearly

and categerically stipulated in this Cireul ar that

in case of persens yhe are already on ro-cmplo}ment.
their pay may bhe fixed en the basis of these ﬁrders,

Ve @, Poled, 1986 provided they ept te cemes under these
erders, If they se epted, their terms weuld be

det ermined afresh as if they uere re-empleysd fer the

Pirst time w,e.f, 1.4, 1986,

It uae further submitted that eptien sheyld be
oxercised in uriting within a peried of six ment hs
frem Ist April, 1986 ane that the sptien ence exercised
shall be final, Anether O.F, dated 11,9,1987 haaring
Ne,3/9/87-Estt,(Pay-II), Gevt, of India, Ministry
of Persennel, P,C & Pcnsiana{ﬂepgrtmen_t 8f Parssnnal
and Training)was issyed requlating the pay Pixatien eof
to-empleyed pensieners,In this Circulaer it vas srevided
that 1f the revised eptien is net taken inte censidergt {an,

certain unint ended henefits gorg likely te accrue te

B
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re-empleyed pensieners as they will drauthe
revised ameunt of pensien wvhich weuld invariably
be higher than the sarlier amsumt eof psnsien,

iri addit ien te may already fixed en the basis of the

pensien granted te them sarlisr, The president

was pleased te decide that the pay ef the pensignere,
vhe uwere in re-empleyment en 1,1, 1986 and uhese pay
vas Pixed in accerdance uwith the previsisns of Desart-
ment OM dated 9,12,1986 may be refixed v,e,f.1,1.86
by taking inte acce:unt the revised pensien, Likeuise,
ingrease in the pensien of axfservicemm under
separgte srders of H'inist-ry of Dafence may alse be
adjust od by re-fixatien ef their pay in terms

of previsisens ef this Desartment OM dated 9,12, 198§,
This O, N, furtﬁ_ar previded that ever-payments

already made may bBe recever ed/adjuat od as desmed
necessary, All re-empleyed pensieners,

weuld, therefere, be required te intimgte te the
heads of Offices in yhich they are wverking, the

@mgunt ef revised pensien sanctiened te them u,e,f,
1.1.1986 fer the purpese of re-fixatien of
their pay after taking inte aeceunt their

revised pensien,

It is gdmitted that in case of all the
thres applicants, excess payment uas made by the
reseandents due te nNen-exsrcise of eptiens ang iue te

mn-intim_ation of the revised pensien granted te

these dp plicant s,

Aft er hegring the rival esntentiens ang
seingthreush the recerds, it is clear that the
respendents ngithdr exercise their sptien in
1978 ner did they exercise eptien in 1983 and
,1986. They alse did net intimate abeut the revised

St
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pensien and t hey esntinued te drav the pay

that was intially fPixed, All the apslicants

arTe nen-cemmissiened sfficere is gn admit ted
fact, They vers required te exercise estien

and the eppertunity uwas gqranted te them thrice
but they did net exercise their estien, They
ware alse rsguired te 1ntikmate their revised
pensisn se that their pay ceuld be re-fixed but
they were enjeying their desamatic slumber and
never weke up te the varisus sirculars issued by
DO PT, Ministry ef Fininco(nnptt. of Expenditure)
and Ministry of Defence, They weres agreused

frem their slumbqr enly uvhen the respendents
cemmunicat ed the excess amsunts draun by them gnd
erdered recsvery by fixing the instalments

aS a result ef varisus circulars issued, vhich
are under challenge in these 0,As, All these

O,As were Piled on 15,11, 1994 assailing the
erders issued by the respendents fer recsvery

of the excess smeunt draun by thea,

All the thres applicantg are nen<-cemmissiened
efficers, The nerm ef their pay~fixatien is that
in case they ept te coms te civil empleyment
their pay weuld be fixed by ignering ene year
of their service and taking inte esnsideratien
the number ﬁf ysars put in by them fer the purpese
of grant ef increments te them in the civil

empleyment, If a persen has put in 10 years service
in the Army and has besn discharged, he weuld be

8ligible te draw nine increments in ths scaieg of
pay in wvhich he was given the Te-smeleyment, This

wveuld be subject ts the varieus instructiens issued

frem time to time fareseing the military sensien

4
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and gratulty etc, and exercising estien ru:\““’"
fixatien of their pay accerdingly, Ir t hey
centinue ts drau the military pensien and aratuity
vish to retain the same may weuld e fixed at |

thro bettem of the pay-~-scale withsut gny grant

sf increments te them. A perusal ef the recerd of the
thr ee 0;A§-and the rejsinder filed by the
applicant!uould shew that they ast the benarits of
higher fixatien ef ef pay, taking inte censideratisn
their length ef service in the army { - ) ene year
and they alse centinued te draw the revised pensien

frem time ts time and even after the same vas Tevisad

vee,f,1,1,1986, they centinued te drav the sams uhen
l1iber alised pension
the Minimum eof this/aneunt uac taised to R, 375, Thus,thayg

continued te drau the 1iveral ised pensien as well

as the bensfit of the increments sn the basis ef their

length ef service, The revised instruct isns envisage

clearly that if a persen epts te drau the libera) ised
Pension

pensien of the Army er the Ci\ul/_heing the minimum

of R.375/-, his pay weuld be required te be Te.fixed

- and that is the reassn uvhy they were given the eserstunity

t‘o exercise estian thrice and they yere alss reruir ed

te intimate the revised sensien, they were gettine

and the pay, they were drauing frem the civi} emaleoyment

but they Deither exsrcised the eptien ner they

sver intimat ed taLwhl;oads of offices ahout the

liveralised pensisn qranted te them which they

wers enjeying alenquith enhanced pay frem the time
of their initial appeintment, 0.M, 0Ff 1987 01951’17
‘Fequired re-rixatien ef their pay and these aeslicents

were duty besund te cemmunicate te their heads of effices

-
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absut £he 1ivseralised pensien aiven te tham and

alses gbsut the ro-fixatisn ef their say in the 1 ight
of their draugl ef the libkeralised pensien,

This they never did, They centinued te dra,

the benefits of the incremente which uers qiven

te them at the time of initial fixatien ef their

pay vhen they came te civil empleyment and alse

ast the liberalised lpansion and gratuity ete, It
seems the audit must have detected anemalies in their
pay Pixstion by adding the increments takimg into

gccov_.mt ths length of their army service and also the
draul of liberalised pension,

In all these cases, it is clear that the
applicants maintained eemplets silence regqarding
the varisus circulars issued by the Gever nment
en the cuestisn of exercise sf eptisn and 3lse
en the cuest isnef re-fixatisn ¢f their pay and
alss en the quest ien of adjustment ef excess
ameunts paid te them as centained in the Cireular
~issued in 1986 and 1987.z The excuse given
by all the apslicants is that they wers net
avare ef theas circulars and ghe instructiens
centained therein, This cannet be a ple, te

higher
drav the excess amsunt in the ferm of/ua',? aend al e

pensien knewing fully well that they are net

entitled te drau thess ameusts. Just becuase
they did net inferm the ressendents absut the
liweralised pensien and did net exercies their

ept isn and alee did net inror.m absut the

initial Pixatien sf pay given te them when they
jeined the civil empleyment they coni inued te drgu
the amsunts ts yhich they uoro‘mt entitled and

the respendents are well within their riqht te

deduct the excess amsunt paii@t—:ho/m. There is

g o
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ne arbitrariness invelved in it and ne sh.gfsibs.
vas necessary because the apnlicaents themsel ves
vere respensible fer net exercising the eptien

and net intimating their heads of effices resarding
the initial fixatien of their higher pay and alse
the draul ef enhanced pesnsisn as a result ef
recemmendat isns of the 4th Pay Cemmissien, They
are respendible for supressisn of facts and

if the respendents discever sus-mets they are
competent te re-fix the pay ence they detect the

mist ake and ence they discever that the applicants

had deliberately kept mum with a view ts derive dsuble

advantage and as such they had ts pasS an erder te
effect recevery of the excess amsunts draun by them,
This dees net appear te be unjustified, There is ne
arbitrariness invelved in the actisn sf the fcspundents
since the mistake result ed because of the tetal

silence maintained by the applicants t hemsel ves

in regard te the eptien, nen-intimat ien abeul the

arant liberglised pensisn and absut the benefit

of higher pay-fixatien taking inte censidergtien their
length of service.

The decisien of the Hen'sle Supreme Court

in the case of Unisn ef India'and sthers v,, G, Vasudevan

and ethers etc,stc, is regarding classifying ex~-serviceman

inte tw classes, i,s., (1) sreup being empleyed befere

1.1,1986 and anether greup empleyed after 1,1, 1986 for

STant ¢f liberalised pensien and the decisien t;

foduco the enhanced penzien f:om the pay sf these
ex-sSsrvicemen enly uhe uwere helding civil pests en 1.1, 1888
felleuing their re-empleyment was declared uncenstitytisnal
being vielative of Articles 14 and 16 of the

Constitutien, |
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This judyment dees net deal with éhi//
medalitiss of pay fixatien taking inte censideratien
the length of service of a discharged exserviceman
and additien ef increments fer the entire leng th
of service minus ene yesr spent en training,

The verieus 0, Ms esnvisage that Pay will be Pixed

at the minimum of the pay-scale ence they are
alleved to retain their ponsinnrand gratuify and

the senefit ef military er civil pensien of f,375/=-,
They cannet have deuble bensfits, i, e, higher

fixation of pay (+) 1iberaiised pensien, \Wherg

they accept the lipargl ised pensiin. they will have
te fere-ge the initigl fixatien of pay siving them
the benefit eof their entire lemath of service,

They will be entitled te be fixed gt the minimyn

of the pay scale in s situatien uwhere they are
alleued te retain their fyl2 pensien including

the liberaliced pensien effective fram 1, 1,1, 1, 1886,
The excess smeunt draun is in the ferm of
increments granted te them fer the entire )
length of service ﬁo vhich they are net eﬁtiflsd
and the recspendents irc vell uvithin their right

te recever this excess ameunt since inspite of
repeat od sppertunities having been grarted te them,
they never infermed their heads ef offices sbout
either the acceptance of the likeralised pensign
of R,375/~ for re-fixatien ef their pay ner did
they inferm them absut the number ef increments
added to their initial may fixetien teking inte
eensideratien their entire length ef service

minus ens yesr. Their silence in net exercising
the optien and in net inferming tﬁe heads of

effices under uhem they vere verking is

enigmatic,
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In the censpectus gf the act; and
¢ ircumst ances, the 0.8,8 raf) and are dismigc oy
leaving the parties to[?gz?; oun costs, The
interim orders passed arg vacat ed, Houever,

while parting yith these cases, the respondent s
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