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CENTRAL ADRINISTftATiyE miBUMAL

PRINCIPAL BENCH

NEW OELHX

0. A, N>». 2263. 2264 mm4 22m wt 1994

\^i

NEW DELHI, THIS THE Of AUGUST, isfs,

HO N* BLE m B, K. SI NGH, WEHSmC A)

0S.i!lifejL22S3.«r 1f§4^

SHri Birah«t» Sifigb,
S/0 SHz-i 6;^utf Sififh,
I, 0. N«. 10162U,
Bmmm Nb.8-S,
C«liinvt S««? at «iri at,
SaytH 31a ak. Nay Dalt»i, •»• • • . A|igliaanti«

0,A.Na. 2264 af 1§§4

SHsi D.C. SHaraa, Raaa Na,8«3,
Cabi nat Saar afe ar i at,

Sauth Slaak,
Naw Dalhi. Appliaant,

0«A. Na. 2265 af 1f84

SHai Haffi CbanN S/0
Raaa Na,8-S,
Cabinat Saar at at i at
Sautb Slaak,
May Daibi«

t Shiv Ha»

••• Appllaant,

( SHti G.D*Bban4ari, ANv/aaatp fat t{|a appliaanta
all tba aba«ra thtaa 0«Aa)

wa,

I. Unian af InNla
thtaufli tba Saatat«^^,
Cabinai Saarattfipt,
Baaa Na.B-S, Cabinat Saaratariat,
Sautb Blaak, Nay

2« Tba Daiat Saatatar/(Para),
Cabinat Saaratariat,
Saytft Slaak, Nay Dalbi.

(in all tha 0, As)

( tHtaygb Pte D.Banatjaa far Pit naNhav Panikar,Arfv.)

^
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ORB E R

( ky m i,K, StRffi,

Tb« tbirsa 0« As Ms, 2263*2264 sii4 22^

sf If94 srs Ssfinsstsri MtslifKs* tfi uhith sisilar

fasts as4 Isfsl isstiss srs is9slvs4« Is all ths

t^sss afsEsssiri 0*As* Istasls ssliafs liavs bssii

fFsntsi as 21, 11,1994 by utiisM ths irsspssalsnts

havs hssn ssstrainai fFss fivisf affast ts ths

st4« fst tsssvsry sf ths sxsass assurit paid ts

ths applisants* Ths repdhdent s wi^s fivsn

sppsctanlty ts fils s shspt csply fsfsrtfinp

ths iiitasin rslisf yhish had tssn prantsd fsr

14 days initislly. Ths Inttfrla srisr has nst

hssn tfasstsi and Is ssntlnulsf till dsts.

The fasts sf 0. A. Ms. 2263/94 srs that Spplicsnt

Is as Cx-sspvisasan and Jslnsd ths sffiss sf ths

isspsndsfits SI) 25, 6, 1974, Ms yas In r assist sf

•llltacy psDslsn asssntinf ts lh«50/«>. His pay yas

fixsd at As* 256/- ty dsdastifif ths ittffstshhs
J y :

sf ft* 20/-(Ri«70-50)* tsinf ths ipnsiPabls psTtisn

sf •liitacy psnslsi), Ths applisant was pranted

annyal Insssssnt sf ft. 6/- w« s, f« 1, 6,1978 saisinf

his pay ts As, 264/<-« Ths Ifnssabls psnsisn yas

Insrsassd ts fe,125/- yndsr ths ninistry sf rinanss

(Bsptt. sf Cxpsndltyss) 0«H. Mi. r-5< 14)-C-in( 3)77 dated

1?,7.?6« Thsss stdsrs usis sffastivs ftsm ths

dats sf ths issys and applisahls ts all •illtary

psnslsn«is as yiss ss-saplsysd an sf aftar the data

sf Issys sf thsss ssdars. In sass sf p«rssns* yhs

y«rs altsady sn 3Ps-snplsyssnt|* thsss s?d«s

stipylatsd that thslr pay sgy be fixed sn ths

basis sf thsss ssdars prsyidsd thsy sptsd uithin
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mnth* tm •ttnt yiii«r tbas. •rd«r«. thwf
•• aptsif tli«ii pay yaa ta Pa ra-flxaP at if th^
haP Paan ra-a«playaP far tPa firat tina fram tha

•f* i#3ua af thaaa arPara*

TPa ap^iaapfb In OA Na. 2264/i4 jalnai tha

raapanPanta* affiaa an 7.11.1«77, Ma w,a Prauinp
a nilltary panaian aaaynbinf ta IPjf3.50, Aa par

tha Gawt, af Inpia*a lnatruatiana» an amaynt af

Rb#5Q/- uaa ifnaraP anP hia pay yaa fixaP aftar

takinf Inta aaaaunt tha ra«alninf pattian af hia

•Uitary panaian, amayntinf ta fe.43*S0P.ajP8aquantly,
tha ifnarabla pw^tlan af panaian yaa in«>aaaaP

ta Ih. 125/- ynPar tha 0. R, Pat aP If, 7,1978, quataP

in 8, A, Na, 2263/94. Tha amaunt af %,93/- hainp

iaaa than As, 125/- yaP thus ta Pa ifnaraP, In 1983,
Riniatry af fafanpa aiPa tha^ O.R, Na. 2( 1)/83/0(7)ppb»p

%2,1983 anP aarrifahpya pataP 24.10,1983 naPa

praviaians far ifnarahaa af antlra amaunt af

panaian in tha aaaa af ra-anpiayaP ax-aarviaaaan

Paiau CamiRiasianaP OffiatfTv rank, Thaaa arpara

«ara naPa appliaapla ta all ra-anplayeP ailltary

panaianara ra-aaplayaP an ar aftw 25,1.1983 anp
it fyrthar praviPaP that in aaaa af thaaa

alraaPy ra»anplayaP, thair pay Pa fixaP In

tariaa af thaaa arpara aypjaat ta thair axaraiainp
aptian yithin six mantha fraro tha Pat a af iasua

af ^rrifenpyii, i. a, 24, 10, 1983. Intunaylth

tha aarli« arpara iasyap an 19,7,1978 far

ifnaranaa af fe.12S/- aianant af Military Panaian
in pay fixatian, thaaa arPara alaa praviPaP that

in tha aaaa af thaaa yha aptaP ta Pa favamaP

hy thaaa arPara, their pay yaa ta Pa fixaP

at tha nininya af pay aaala y.a,f,25.1,1983, In
thia aaaa, it is aPaittaPAhat tha applieant

\
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rwt •x«r«i8« any aptitn ani aaaar^infly, hla
pay otantinyaP ta Pa as It wasy^i¥i#p, 4fain»
in April, If8«, anathw aapartunity yaa flaan
•nPar OP &JU 0.1"!. Ha. S/l/SS-Eatt. (fl) #ataP

4.4.1f8S(Anna*ura R-IV) ta apt far Ifnaranaa af
fall military panaian aa was rfana in 1P83 witrv
tha aama aanpitians i.a. if an inpivipyal aptaP
far it hia pay uaulP Pa fixaP at tha miniipum af

tha pay aaala u. a,f.l,4,1f86,

0«A« Na, 2265/f4» tha appliaant ia alaa

*" "'-t.
affiaa^pn 15.12.1f72. On tha Pat a af ^ainina
tha ftaah amplaymant, ha was in raaaipt af
military panaian amauntin, ta (P.40/..
raiaaP ta fts.SO/- ttrnm 1,Ui§77, HLa p^
fixaP Py ipnarnint tha antira amaunt af panaian^
SaPaaqyantly, aa atataP aPava , tha ifnaraPla
partian af panaian uaa inaraaaaP ta Ik. 125/.

th. If.7. 1,78. in 0. m. 2263/».
akav*. is atalak aka»a, in It83, Mnlstry ,f
Oaran.a laaass o.>l. a.t,a 8,2.i»B3 anf «irrl,an8.,
katak 24. ,0.1,83. fraaiaikn.
iinaranaa af antira aiaaunt af panaian in tha
aaaa af r».a»playa4 axarviaanan kalau tha
MTOiasianak Offi,«.a rank. Thasa ar«ara uara
-aka aprtiaakla t. all ra-aaplayak .ilitary
panaianara ra-aaplayak an ar aftar 25.1.1,83
ank it furthar praaikak that in aaaa af thma
alraaky ^a.playak. thrir p.y ,ay ka fixak in
taraa af thaaa-arkara aakjaat ta thair axaraialn,
aptian within six aantha fraa tha kata af iaawa
af «rri,ankw-. i. a. 24.10.1,83. In tana with
tha sariiar arkua iasuak an 1,. 7.1,78 far
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ifHaran«« af ll»« 1%/- idaMnt af nilit ary yaKsian

in pay fixatian* thaaa artfara alaa pravirfatf that

in tha aaaa af thaaa «^a apt ail ta ba fatfarnab

by thaaa ariarst thair pay was ta ba flxad
t .

at tha nininun af pay aaaie u»a. f, 25* 1* 1993,

Sinaa tha appiieant bii nat apt» his pay uas fixatf

after baiyiatihf tb. 230/( v^Lpnarabla partian af
inaraasap

hia^military pansian pf Rb,32S/- raaaivaP by tha

appiieant », a«f* 1« 1* 1986 after the reeammentlatiens

ef the 4th CewmissieiJI frew his rsyispb pi^ flxai

as a respit ef the resaiamentfatiena ef the 4th Pay

Cemmiseien*

In 0. A. hi, 2263/94, er bar a Me, 29/88/7 9/E. 9

(2324)/Pers-13-6374 ta 6377 batab 24.5,1993(Annaxure

A-1). In 0.A, Mb. 2264/94, arbers Me,30/20/79/6.9(3129)/

Pars. 13-4120 batab 20.S. 1994(Annaxyra A-1) ara

vnber ehaiianfe. In 0.A. Ms.2265/94, erbers Ma, 30/12/7!

E.9(l75l)/Pars-13-3638 batab 3.5, 1994(Annaxure A.1)

are ynber ehallanfa.

In tha thr aa afar asaib 0, As, tha pay has

baan fixeb , aft v babyetinf ad aaautlt af As.250/-

aMb tha ninleucn ravisab pansian u,a.f.1,1.1986, i.e.

fb.37S/- has baan takan inta aeeaunb far fixatian

af pay af thaaa appiieanta.

Tha raliefs saufht in 0. A. Na. 2263/94 ara as unbar

i) sat-asiba anb quash tha impufnab re-fixatian
af pay arbars batab 24.5.1993(h-1) arberinp
a rabuetian af pi^ initially lb,20/-, than

Rs,29/— anb finally As.325/— in tha basis pay
by illsfal abjustmant af Applieant*s Army
pansian alanfuith nemaranbum batab 14,7.1993
(A-5) anb Orbers batab 21.10.1993(A-6) i,thereby
the resaenbents hava in abbitian ta rabueinp
tha pay af the Aaplieant as afarasaib, they
have further arbarab far raeavery sfan ameunt af As.31,5^-^r^tinp ta the
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3/78 %• 5/f3» fr»« m»nthZy salary ®f

tha Applisant bainf baily ifltlatap an tha

fraynPs as afsrasairf.

Ii)«anm8nd/ar riar/iirsat ttia R aspanpants ta

rastara ttia pay af tha Applicant ta tha laval

af pra-repuatian stafs startinp fram

1.3«1f78» in aampliana a with the stipulatian

Axtiala 526 af Civil Sarviaa Rsfalatians anP

RaspanPants OrP^s issyaP by CDA(P)t AHahabaP
Patai 13.3*1i87(A»2) anPaxtenPtha banafit
af Fyll Banah 3ypfaant in OA Na«S72/90(A> 11)
as tha applieant is aPaittaPly a aiiailar

sit y at a Cx«Sarviaaaian ra-amplayaP ynPar

tha Sana raspanPants*

iii) any athar raliaf PaamsP fit anP prapsr may alsa
ba frantaP in aPPitian ta tha east af tha

aasp in tha interest af jystiaa*"

In 0« A, Na. 2264/94) tha fallayinp ralisfs have

baan prayeP farj~

"sat-asiPa anP qyash tha impuffiaP ra-fixatian
af pay arpars iataP 20,5.1f94(A-1) alanpuith
RaspanPants arPars PataP 19.7,1994(A-3) arParinp
racavary af Bs. 25,250/- ftew tha manthly salary
af tha Applieant, baina baPly vitiataP as

hynbly submit tap in the farafainf parass
(ii)aammanp/ar Par/Piraat tha raspanpants ta

rastara tha pay af tha Applicant ta the level
af pra-raPyetian etafa with affeat fram

1,7,1986 in tarns af Art i el a 526 a f Civil

Sarviea Rafulatians anP RaspanPants OrPers

PataP 13,3, 1987(A—2) anP further axtanP tha
benefit af the Full Bench Dyppmant QtPar anP
3uPfmant in OA «e.S72/90(A-II) as the Aaalicant
is aPmittaPly a similar situate ax—serviaaman

ra-amplayaP ynPar the same RaspanPants,

(iii) any athar relief PaamaP fit anP pre par may
alsa ba pranteP in aPPitian ta the east af the
ease in the interest af justice,•

In OA Na, 2265/94, tha fallauinp reliefs have been

prayiP farj

iL
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.Sl-i. .nn th. l«^inn.d r-flxatLn
,f .t<.r8 4at.4 3.5.14(11-1) .raBln, a
r,<yrti.n .f fc.SSO/- In th. S.si. P« ty

.««.t..nt .f hi. ««y
.unguith <t.11.1D.»4, Ann.xur. A.8,
uh.t.by th. p.pr...nt.ti.n .f th. ..rticnt^h..
hwn . r."»"y •'
22,805/- ha. h..n .r.B.P yt.™ manthly
.alary af th. ...lie.nt halng ha«y vltlata*
an th. gr.un.8 a. humhly aahmitt.. in th.

paras.

(ii)Csromand/sr#sr/iirsst th» rsspsnPsnts ts
rsstsrs tlis pay af ^hs Applicant ts ths levsl
af pra-raiuettsn staps with affaat fraiR
1,7«1f86 in tarias af Artiel# 526 sf Civil
Ssrviass Rapulatians anil RaapanPants ardars
4mtU 13.3. 1f87(A-2) anH furthar axtan^ tha
hanafit af tha fwll tanoh 3uPpw*it Orrfar ami
3uPt«aRt in OA Na.S72/fO(A-11) as tha apalisant
is aiwittaily a similar situata ax-sarvisaman
unPar tha sama RaspanPants,

(lil)any athar raliaf iaama# fit m4 praaat may
alsa ha frantaP in arfpitian ta the aest af

tha ease in the inter ast af just leaf"

On natiaa» tha raspanrfants filai a reply

anp sent ast eh the applieahian anh ft ant af reliefs

prayah far.

Hearh tha 1 earn ah aaunsel Shri G.O, Bhanhari

far the applicants in all tha three cannaatah O.As

anh Shri D.Banarjaa praxy eaynsal far Pir Rahhav Paniki

aaynsal far the rsspanhants anh parusah the racarhe af

l^esa cases.

It is ahmittah hy bath the parties that all

tha three applicw^ts are ax-serviesmpn tfih have

Jainah tha aivil amplaymant an hifferant hates anh

in hifferant sap ae it las. It is alsa ahmltteh



fMns tf thrM applicants axsreisW^thair

• ptian in 1f78 npr in 1§83 nar Pii thay axerelse

tha Sana in tha yaar 1986, Tha Cireular issuaP

by tba bapatiiRent af/ersannal anp tfapartnant af
axpenPitiira and ninistry af Oafanca hava all bean

filed and anclased with tha sauntsr-saply. O.n, 8a,

2(l)/e3/D(Civ.-I) dated 8.2,1983 has bean issued

nn tha subjeat af fixatian af pay af ra-anplayed

pansianers and tha paliay ta be adapted and the

quest ian af ifnarinf ib.SG/- in ease af per sans

retired bafara attaininf the afa af 55 years. These

ardara ware ta take affeat fram 25,1,1983 and this

stipulated that the anaunt af lb,^0/- yas ta

be ifnarad in the sasa af saruiaa af fibers and

in base af parsennal balau Camnissianed Gfficer rank,
• I

the entire pansian yas ta be ifnarad. This

Cireular af the Qafenea ninistry yas issued yith

the caneurranee af tha ninistry af Finanea(Daptt.

af Expenditure) eanui^ed vide their letter dated

4,2,1983, The basie quastian yas that af exercisinf

af aptian and ra-fixatian af pay after the aptian

uas exercised, Tha Circular D.n, ha, S/l/BS-Estt, (P-11)

dated 4th April, 1986 af Gawt, af India, ninistry af

Persannal, Publie Grievanees & Pensian8(0apartmant

af Persannal and Traininf) issued fresh ins^rwetlans

rafardinf fixatian af pay af re-etnplayed afficers.

It referred ta the defence ninistry* $ 0,n,Kb, 2(l)/

83/0(C.IV).i) dated 8, 2,1983 and tha ninistry af

sFinanca(Dept t, af Expenditure) 0, n,»a, r,4(3)-E, 111/82

dated 13,12,1983, aecardinp ta yhieh pansian upta

lb, 250/- yas ta be ifnarad an fixatian af aay an

ra-awpiaymant ,af sarviea affieers and afficers haldinp

Graup *4* pasts at tha ti«a af their retirement,

retirinf bafara the afa af^ years.
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TN« rsletfant partian af this O.n. raails as unrfsri

"••• .Tha Prasiiant has naw haan plaaaai ta rfeei<ria

that in the ease af ex-sar^issnan ani eivillian

affiaers retirinf befara attaininf the ape af

55 yearSf the pensian as in ill eat ab bsisM may ba

ipnarab in fixinp thair pay an ra->amplaymsnts-

i) in tha easa af sarviea affiears and
affiaars haldinp Graup * A* pasts in

tha eivii sidst tha first %.500/- af

pensian; and

ii) in tha ease af parsannai baiau eammi.

ssianad affiear rank and affiaars haldlnp

Graup *8' ar lauer pasts in tha civiliian

side at tha time af thair ratiramant, tha

entire pansian*"

It further presided that the pansian far the purpasa af

these ardars ineludss pansian aqulwaiant af pratuity and

athar farms af ratiramant benefits* Thass ardars wars

made affaetiva fraro 1st April, 1886, It was elaarly

and eatafsrieally stipulated in this Cireular that

in ease af parsans «iriha are already an ra-amplaymant,

thair pay kay be fixed an the basis af these ardars,

w. a, f. 1*4,1886 presided th^ apt ta same under these

ardars. If th^ sa aptad, their t^ms wauld be

datarminad afresh as if thay ypra ra-amplayad far the

first time u, a, f, 1,4,188 6,

It was further submitted that aptian ahauld bs

axareisad in uritinp within a pariad af six manths

fram Ist April, 1886 and that tha aptian anea axareisad

ahall be final* Anathar O.W, datad 11,8, 1887 baarinp

8a, 3/8/87—Estt,(Pay-II), Gavt, af India, Plinistry

af Parsannal, P* G & PansiansCOapartmant af Parsannal

and Traininf)uas issued repulatinp the pay fixatian #f

ta-amplaysd pansian«rs,In this Cireular it was aratddad

that if tha revised aptian is net taken inta cansidsratian

eartain unintandad benefits are likely ta aeerua ta
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re-empl»yei peii«l»ner8 as thsy will ^«w

rsviserf anaynt sf psnsiafi yhich uauli inwarialily
Pa Jiifhsr than tha aarli«r asisant af psnsian,
in piPitian ta pay alraaiy flxaP an tha hasis af tha

pansian frantei ta thaw aarliar. The prasirfant
as plaasa^ ta isciia that tha pay af tha pansianers,

yara in ra-ewplaywent an 1.1,1iS6 ani yhasa pajr

yas fixai in accarilance yith the pravisians af Oaaart-
want on Patei f. 12,1f86 way he refixai w,e,f.1,1.S6

py takinp inte aceeunt the revised pensien, Likeyise,
increase in the pansian af ax-servficewan under

separate arders af ninistry af Osfence way alsa Pe

adjusted Py ra-fixatian af their pay in tarws

af pravisians af this Dapartwent OW dated §.12.1886,

This O.n. further previdad that aver-aaywents

already wade way Pa racavered/adjust ad as deawed

necessary^ All re-awplayed pansianers,

yeuld, therefara. Pa required ta intimate ta the

heads af Offices in yhieh they are uerkinf, the

aw«tjnt af revised pansian sanctianad ta them u.e.f.

1.1,1§86 far tha purpase af re-fixatian af

their pay after takinp ints accaunt their

revised pensien.

It is admitted that in case ef all the

three applicants, excess payment was made py the

rasfandents due ta nan-ex(»rcisa af aptians and due ta

nan-intiwatian af the revised pensien §ranted ta

these applicants.

After hearinf tha rival aantantians and

fainfthraufh the racsrds, it is clear that the

respendents neith^ exercise their aptian in

1978 nar did thay ax^cisa aptian in 1983 and

198 6. Thay alsa did net intimate aPaut tha revised

y
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pan&i*!) anJ thiy ••ntinuBi U iraw tha pay
that was intially fixe-. All th# applicants

are narv-cemmissipneJ affieare Is ah a-»itte-
fact. They were racpira- ta exercise eptien

and the eppertunity was pranted ta thaw thrice

hut they did net exercise their eptien. They

ware alse required te intimate their revised

pensian sa that their pay cauld he ra— fixad hut

thay ware anjeyinp their dafmatic alumhar and

navar waka up ta tha wariaus aireulars issuad hy

00 PT, Winistry ef Financa(Daptt• af Expanditure)

and Ministry ef Defence, Thay ware araused

fram their sluiAer anly when the raepandents

eemmunicatad the excess ameunts drawn hy them and

ardered race wary hy fixinp the instalments

aa a result af variaus circulars issuad, which
are under ehailanis in these 0,As, All these

0, As wer e filed en 15. 11,1§§4 assailinf the

erders issued hy the reapandants far raeawsry

ef the Kteesa ameunt drawn hy thMi.

All tha thred applicanbg are na n-cemmissia ned

effieaps, Tha nsr® af their pay-fixatian is that

in case they apt ta came ta civil emplayment

their pay wauld ha fixed hy ifnarinf ane year

ef their service and takihf inte atnsideratlan

the nunhar af years put in hy tham far tha purpese

af prant ef increments ta tham in tha civil

amplaymtfit. If a par sen has put in 10 years service

in the Army ardl has heen diseharped, he weuld he

eiipihle ta draw nine incremente in tha scale ef

pay In which he was pi van tha r e-emplay ment. This

weuld he auhject te the vsrieus instructiens issued

frem time te time fhrepeinp the military pensien
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anti ir«tuity ete, anrf axereisinii aptian fpr

fixatipn pf thalr pa^i* aeearilinfly. If thay

eantinya ta irau the military pansian an<i frafcuity

yish to? ratain tha sama pay yauli tia fixail at

tha taattam af tha pay-acala yithaut any frant

af incramants ta tham. A parysal af tha ratari of tha

ttoap o,Ap*an«l tha rajainiar filai by tha

applicant ^iiayli shay that thay pat tha hanafita af
hifhar fixatian af af pay* takinp inta oanaiiarat ian

thair lafifth af aarviea in the army ( « ) ana yaar

ani thay alaa eantinuai ta iray tha ravisai pansian

fram tima ta tima ani avan after the same yps revisai

y« a, f. 1. 1« 193 6, thay cantinuai ta iray tha same yhan
liberalisad panaion

tha Bimwjip af this^amaunt yas raised to fe, 37S» Thys^th^

eontinuad ta dray tha liberalisad pansian as yall

as tha banafit af the incramants an tha basis af thair

laiifth af sarvica« Tha rawisad instructians envrisapa

clearly that if a parson apts ta dray tha liberal issd
l^ehsioh

pansian af tha Army ar tha Ciwil^balnf the minimum

af lb.37S/-, his pay yauld be raquirad ta be re-fixed

and that is the raasan yhy thay yara fiven the aaarptunity

ta sxarcisa aptian thrice and thay yara also rantitrad

ta intimate tha ravisad pansian, thay wars pattin.

and the pay, thay yara drayinp fram tha civil amalayment

but thay haithar axsrcisad tha aptian nar they
thair

aver intimated ta£«M heads af afficas abaut tha

liberalised pansian pr ant ad ta tham yhieh thay

yara anjayinp alanpuith anhancad pay fram tha tima

af thair initial appointmipit, 0#fl, 0f 1987 clearly

raquirad ra-flxatian af thair pay and these apalleants

ware duty bound tp cammunicata ta thair heads sf sf^css
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akaut the likeralieei peweien f iwen t# ^fieui ank
alse akeut the re-fixatien ef their eay in the 1ifht

ef their iraual ef the lifceralisei pensien.

This they never 4L4, They eentinuek te

the kenefits ef the ineremente yhiah yere pivon

te them at the time ef initial fixatien ef their

pay yhen they came te civil empleyment an si alse

tat the likeralisek pensieft ank pratuity etc. It

eeema the aukit must have katectek anemaliss in their

ppy fixation by adding the increments takinq into

pccounfe the length of theis «my sofyice and also the
draul of liberalised pension.

In all these cases, it is clear that the

applieants maintained •amplata silence repardint

the varieus circulars issued ky the Gevernment

en the questian af exercise ef eptien and alse

en the quest ienef re-fixatian af thair pay and

alse an tha quest ian af adjustment ef excess

ameunts paid ts them as centained in the Circular

issued in 198i and 1987^ The excuse piven

ky all the applicants is that they wtt-e net

auare ef the«e circulars and ^ie instruetiens

centained therein. This cannet ke a ple^ ta
higher

draw the vccess ameunt in the farm afy^aay and alse

pensien knauinp fully yell that thiqr are nat

entitled te drau these amaukts. Sust keeuase

they did net inferm the respendents akaut the

likeralised pensien and did nat exercise their

eptien aid alse did net inferm akeut the

initial fixatian af paQf piyen ta tham when they

jeined the civil empleyment they eent inued te d r aw

the ameuntste yhieh they uere net entitled and

the respendents era uell yithin their ripht te

deduct the excess amsunt paid ta tham. Thare is
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n« arbitrariness inveli/e<i in it anri ne shau-e«j8e

yas naeassary because the applicants themselves

were respensible fer net exercisinf the eptien

anP net intireatln§ their heads ef effices repardinf

the initial fixatien ef their hifher pa^ and alse

the drawl ef enhanced pensien as a result ef

rscemmendatiens ef the 4th Pay Cenmissien, They

are respendible fer supressien ef facts and

if the respendents discever sue-mete they are

cempetent te re-fix the pay ence they detect the

mistake and ence they discever that the applicants

had deliberately kept mum with a view te derive deuble

advantafe and as such they had te pass en erd«f te

effeet reeevsry ef the excess ameunts drawn by them.

This dees net appear te be unjust if ied« There is ne

arbitrariness invelved in the actien ef the respendents

since the mistake resulted bec^se ef the tptal

silence maintained by the applicants themselves

in retard te the eptien, nen-intimatien abeut the

frant liberalised pehsien and abeut the benefit

ef hifher pay-fixatien takinp inte censid^atien their

lenfth ef service*

The decisien ef the Hen'ble Suprsme Ceurt

in the ease ef inien ef India and ethtffs Vg* S» yasudevan

0%d athtfc8 et e* etCy is re§ardin§ elassifyii^ ex—serviceman

inte tue classes, i.e., (i) freup beinf empleyed befere

1,1.1§86 and anether freup empleyed after l.l.lfpg far

ffant gf liberalised pensien and the decisien te

reduce the enhanced pensien frem the pay ef these

ex-servicemen enly whe uere heldinf civil pests en 1.1. I'tps

felleuinf their re-empleyment was declared uncenstitutlenal

beinf vielative ef Articles 14 and 16 ef the

Censtitutien,
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AmmM' JSftl Uith th 8This jad«!»snt ms#

fl»tl.n t.kln, int. c.n.i-«,tl.n
th. l.n,th .f ..rvic. .f . «.ch.r,«. .-^.ic™."

.«iti.n .f incr.».nt. f.r th. .ntir. l.n,th
,f 8««ic. mlnu. .n. y.« •"
Th. vtfl.u. 0,«B .n»l..M that ..y wlU H. fix.<
,t th. mini.™, .f th. ..y-scl. th.y «.
.11.U.4 t, r.t.in th.ir ..n.i.n .nd gratuity and
th. ..n«m .f n,llit.ry .r ci.il ..nai.n .f fc.375/-.
Th.y c».n.t hay. d.uM. ..nafits, i.». "ghw
rixati.B .f g.y (t) lili«.li"^ .«,.i.n. Uhw.

th.y accgt th. liheraliMd gensi.n, thw uill ha.s
t. r.r».g. th. lnltl.l fixati.n .f .ay gi.ini than
th. a.n.fit .f th.ir .ntlr. l.ngth .f .«»ic..
lh.y uill d. «ititl.d t. k. fixrt at th. .inlMii.
,f th. ..y .i.l. in • .it"»ti.n uh.r. thay ar.
.ll.uad t. rataln th.ir full ..BBl.n including
th. llk«aliB.d .Bnsl.n .ff.ctl.. fr.m 1. 1.1. 1. 1»B6.
Th. Bxc.BB am.unt draun la in the far. af
inorBB.nts grant ad t. th«i far th. antir.

length af 8«»ic. t. uhich thay ar. nat .ntitlad
and th. r.B(»nd.ntB .t. uril uithin th.ir right
t. r.cvw thi. axc.sB aaMiunt sine, ins.it. af
rcaatad ...artunitia. having k.en grantsd t. tham,
thay n.v« infarniad th.ir h.ada af affieaa akaut
Bither th. acctanc. af the likaraliaad .enaian
,f lh.375/- far ra-fixatian af their .ay nar did
thay infarn than akaut th. nu«kar af increBarts
added ta their initial .ay fixati.n taking inta
aanaideratian their sntir. length af aaruica

BlnuB ana year. Thalr silanca in net axarcisina
the o.ti.n and in nat infaming the heads af
affices under uhan thay war. parking is
eniifflstiCa
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In the etns^setys af th« facts and

cirCMiRstancssy tha 0«ift,»8 fail and are dismissed
bear

leavinf the parties to^heir ©yn costs. The

interim orders pass ad are vacated. However»

while partinp with these cassst the respondents

are directed to dedwct the excess amount drawn from

their salaries in easy instalments.

( l.KrSTnfh )
BemberC a)




