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By Hon'ble Mr, S,R,Adige, Member (A}

k]

- In this application Shri Raj Kumar, ex-Constable
Delhi Police has impugned | | k
i) the disciplinary authority order dated ,

the 16th March, 1994 (Amn, A Sir :

from service; ' : i " dismissingy e

ii) the Enquiry Officer's report dated 22.1,92
J“gﬁ@i 2’?'1‘8 ”:”D«EEtZCM)M« : ‘10 o2 :
iii) ‘%Amd”‘;g:artmental inquiry order d ated 13,8.90

iv) the summary of allegation as well as the
Charge dated 16.‘5.9-? {Ann.4 2 5); :aand ~
V) the appellate order dated 4.10,94 {Aon, 6)
2,  Shortly stated,the applicant was suspended and
proceeded against departmentally on the charges ﬁhat S

i) he behaved in an indiseiplire s | -
SHO, Delhi on g.féfggg‘ ciplined manner with

~ id) he wes mixed up with criminals and anti-social
elements; a o , B

1ii) he refused to report for duty at P.P. Sarai

" Rohilla in spite of being relieved to ’,j;ein,




there on 9,6,90 with directions to report
for duty at Sarai Rohilla, and consequently
was marked absent; » @ onsequently

iv) Absentee notices were sent to him by post
as well as police sources to his vij_lxage
home address but information was rece jved
back that he had not reached his village.
Thereypon an ASI was deputed to
him at his Eelhiaddress but that Was
found leeked and his neighbour intimated
that his whereabouts weré not known.

v) he absented himself from duty on three
occasions for one day 3hours and 34 minutes:
1 day 14 hours; and 12 days 16 hrs & 25 mts.
respective ly, ' .

3., A perusal of th:, ;E;.S.:i} ::mfe port dated 22‘1’,‘92 :
indic ates that 7 persons '#m witnesses were
exanined, who supported the charges (i); (1{,;;
(iv)‘ and (v). The applicant was asked to submit
names &oﬂ/g:iznesses, but on 19.6,91 he gave in wri-
ting that he did not intend to acldule |

a ny defence evidence and submitted that he would ;
submit his writte:xf;s'f;teme nt on 24,6,91. ,’rhereafterffﬁ
thc; applicant did not E/?;/?ce ip to joi’n the D.E. |
nor did he submit his wwiddien statement. |
He absented himse 1f unauthorisedly from the pal\i;:‘e
lines from 15,7.91, but despite two letters being
sent to him at his home address he did na;_join;the
D.E, Fﬁrthemore he did not respond to the ”
sbsentee notices sent by the office as well, in
view of the continued absence of the applicant, .
orders were obtained by the E,O. to,proceed ex parte
wﬁo submitted his findings on 21,1,92 holding
that the chargies against the applicant were

proved., |

4»., The Resp.ondehts state that a copy of the
E.0.'s findings were sent to the applicant at his




-3 | /6\
home address through a constable wilth d"irection
to submit his representation if any, against those
fin% which was received by the applicant's
father against proper receipt ,as the applicant was
not found at his home address, (n 27.2.92 he
sent an application that the E,0, had not obtained
his defence statement and that the statemeht of
hi's de fence witnesses may be recorded and he may be
permitted to submit his defence statement, After
considering theis application, he was directed to
submit his representation against the E,O's findings
vide letter dated 10.4,92 and after considering his
representation dated 28.4.92 he was given an
opportunity for personal hearing on 155,92 but he

hb\id not turn up. Thereafter despite four opportuni-
ties given to him,he did not appear for final

he aring, but eventually appeared on 24,7.92 before
the scting Dy. Commissioner of Police (Disciplinary
Authority) who by his order of even date ordered
the applicant's release from suspension and
directed further action in the enquiry on assumption
of charge by the regular Dy, Commissionsp of Police, ;

There is no denial to this recital of facts by the

applicant in his rejoinder.

Se Accepting the E,O,'s findings the Disciplmary
Authomty by his order dt. 27.8.92 impposed the '
penalty of dismissal from service, against which
the api:alicant filed OA . No, 2586 of 1992, After
ccmpletion of pleadmgs th:xs DA. Cane up for
hearing on 31.5. 93 before a division bench
consisting of Hontble Mr.Justice 5.K. Dhaon,
Vice-Chairman and one of ys (Hon'ble Mr, S.R, Adige,
Hon'ble Justice Shri Dhaon

p

member (A)).




in his judgmentkrecemded that the applicaﬁti
hadipre’ferred ah‘appe‘al against the impugned
order which was stated to be still pending,
ﬁHowever, as the Disciplinary Authority while
imposing the ﬁapughEd”puniShment had not - o
confined himself to the chafges, but had tak?ﬁi%{
 fAto account the entire service record of the .
applicant, in respect of which the applican£  .
had been given no opportunity to de fend mmsfe:fsz;
‘Hon'ble Justice Shri Dhaon held that Rule l6(xi)
Delhi Police {PgA) Rules, 1’33’6‘;:;3%"r§cc0m ingly
quashed the impugned dismissal order. Noting
‘that the appeal against the dismissal order s
‘was still stated to be pending, the other Eeﬁher‘fé‘
on the Bench (HOn'ble Mr. S.R. Adige) held that
the appeal should be disposed of in the first.
instance in the light of the provisions of
Sec, 20 A.T. Agt,'and if, after exhausting the  
available Siatﬁtorf and departmEntal remadies, ‘ e
 any grievance still survived, the appiicang
would be at liberty to approach the Tribunal |
afresh, if so adviseds In view of the difference
of opinion the case was referred to afﬁﬁird‘”
Member, Hon'ble Shri J.PiShamz, Member (J), who
after hearing both parties by his julgment
dated 179,93 noted that the appe al had been
disposed of on 27192, and held as followsse
“¥hen th® disciplinary aythority in

passing the punishment order has taken
into account certain extraneous matter

which was not the subject matter of Charge,

the imgugne‘d order of gunishmeat has to
903 But, since no fault has been found

with the memorandum of charge-sheet, or the ‘

summary of allegations served on the :
T Ta it By 2nd BapEoes iR o pted

the case has to go back to the disciplinary

 authority to apply his mind an}.fté the
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 impugned order dated 4,10.94, against which.thisp '

5 -

the matters which were relevant—4nd subject
of the charge against the applicant and = =
then pass a speaking order on the sameN Regarda
ing the payment of back wages also, it will
be subject to the ultimate result of the
on the "haets of tHS Simmaby off fulherity
on asis of tk umma f a jations

'aS> well as the charge servgd_ on %hegappl~§€'ant§

7, In view of the above facts; I am of the :
opinion that the present applic ation is not
barred under section 20 of the A,T,Act, 1985 =
as the same was admitted on J.ﬁlD?@Z[wi{:haut
any reservation, I also subscribe to the
view taken by the Hon'ble Judicial Member that
the impugned order has to be qu?shed on
ace Oung of breach of Rule 16(xi) of the Rules,
committed by the disciglinary authority
and that the agplicant 1as to be reinstated in
service, and placed in the same positiom as
he was before the passing of the impugred

order. However, on the point of payment of

back wages, I hold that the same shall be
governed by an ultimate decision to be
arrived at by the disciplinary authority

to which the case is remanded for passing a o
final order, taking into account the subject
matter of the charge and restwicting his
decision only to the material which has come

on record of the Enquiry Officer on the

basis of evidence adduced by the parties =
before himd The disciplinary ;at:’chorit¥ shall
pass final order within a period of six =

months from the date of receipt of a Copy

: is judgme nd also pass an order ~
ggggﬁnéut ggrgod from gismissal from

service by the order dated 17,8.92 till the

date of reinstatement, as said above, in
cgmpliance with this order,’ The mattér be
placed before the Division Bench for 3

final orders. .

In view of the majority opinion, the application
was éllowad in terms of Hon'ble Mr;@‘J,Pashama‘*’sj
order dated 17,9.93,

Accordingly the applicant was rej.nstatied‘p

in sexvice vide order dated 4,11,93,without |
prejudice to the disciplinary proceedings pending
against him, and the Disciplinary Autherit? paSS?éé»
the impunged orders on 163794 dismissing the
applicant from service with effect from the

date of its issue,which was upheld in appeal vide

k
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QDA+ has been filed/

7. we have heard Shri Shanker Raju for the

applicant and Shri Raj Singh for the res pondents Shri
Shanker Raju has also filed written submiss ions k
dated 4,8.95 in respect of the points he has argued;
which are taken on record and are discussed in the ‘

following paragraphs,

8. The first ground taken is that the appellate
order is illegal as it was passed by an interested

persond It is submitted that the appellate authority

Shri RMiwari had ordered the D,E. against the
applicant and had approved the charges against him

ard as such could not apply his independent

mind to the contentions of the applicants This ground
was never raised by the applicant at the time

the appellate authority passed his orders dated
4,11,92 on the first round or indeed when he passed
his orders dated 3,10,94 on the second round, amd

" cannot be raised at this belated stage, Even

beenuse
on merits this ground has no force, = at no stage

has bias, or lack of objectivity been alleged by the
applicant against the appellate authorityd It has
not even been taken as a ground in the G.A;‘, and
if asserted, should have been spec ifically pieeded
as one of the grounds, and the appellate authority
made a party to enable him to file his replyd Hence

this ground fails.

R The second ground taken is that the exparte

| inquiry orxdered is illegal as the applicant had

sent a letter on 116,90 to the department
leave in which he had given his

ddress as 3/204,Krishna Nagar Devi-pura, Bulandshaht

(UP) and despite knowledge of the aforesaid address, 5

g
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the department sent absentee notices to”some other
aoddress at his'native place, It is also contended
that the applicant had been sending all postal
communications along with his leave application
attached with Medical Certificate regarding his
own and his wife's illness, and the Enquiry
Of ficer should not have conducted the proceedings
prarteﬁ'This ground also lacks merit, bhecause the
D.E, was ordered on 13,8,90 and the charges were
served upon the applicant, It was thus the
responsibility of the applicant to co-operate
in the inquiry but he did not do so; so much so
that when asked to poduce defence witness, he
gave in writing on 19,6,9L that he ﬁid’nOt want
to produce any 6f them and submitted that he would
furnish his defence statement on 24.6.91 but he did
not do that either and sbsented himself from
1547,91, compelling the E,0, to proceed exparte
and submit his findings on 22,1.,92, It is only
after receipt of the E,O's report was taken
e by the applicant's father on 5.3,92 at his home
| address, the applicant not being found there,
that the applicant represented on 27,3,92 for
recording statements of his defence witnesses and
accepting his defence statement, The applicant has
failed to explain satisfactorily what prevented
him from producing his defence witness~and/3dr
filing his defence statement between 157701 and
22,1,92, i,ey a period of more than 6 mcnths.‘?’
- There are no materials to indicate that during
this entire period the app licant Gas physically
so incapacitated or to be unable to produce his

- defence witnesses or file his defence statement

before the E,0,, or t& appear personally before

x




the E.iﬁ‘and seek further extension of tﬂméﬁrTﬁiéy f
ground therefcre fails, f   

10, The next ground taken in that Rule 10
Delhi Police (P 3 A) Rules allows the dellnquenﬁ  |
subse quently to appear in the D,E,, inspect the
departmental file and take note of the proceediﬁgs
conducted h:/tgn?&is absence, which was not done in

this case/ ktﬁe applicant requested the Bisciplinary
Authority to allow him to give his defence statemgag‘,%

much after the E,O, had submitted his findings,

Rule 18 cannot be interpreted to mean that the
departmental eénquiry has to be kept pending 1

| indefinitely till the delinquent at a time of ‘
his own choosing :E;é; to file his defence'gtatameﬁt;ff
~ Sufficient opportunity was given to the applicant to
file his defence statement before the E,O,, which
he did not évail ofv, Even thereafter, he was :

- allowed to represent against the E,O0sfindings aﬁd

his representation dated 10,'4,92 was duly considered

and he was also given the opportunity of 5 personal

hearingd Hence it cannot bec;aid that the applicant wag
an [

not given a fair hearing. Hemoe this grgund also
fails,

11, The next ground taken is that the applicant
had Submltted his medical certificates at the time

of joining his duties and also Subsequently sent. it

to the E.ﬁ as well as the Disciplinary Authorit? |
which were not considered, A perusal of th&fmateriagsff

in support of the applicant'é illnESs‘nawhere indieaﬁééf

that he or his wife were physlcally so incapacitaﬁeé
‘that it prevented him from §iling hls defenca

statement,or producing his de fence witnesses duriag

P
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the period from 15.7.91 to 22319
approaching the ,_..@. even once durmg this eﬁtire

period seeking extension of time. It may further be
mentioned here that a perusal of the D.E, rec ord
reveals that none of the medical certificates ‘

filed by the applicant regarding his or his wifefs
alleged illness relate to the period 158.91

to 22,1,92, Hence the question of discussing the
medical certificates or subjecting the applicant to
a second medical examination does not arise, and o
the judgmeat dated 209,93 in 0,A.N0.1077/93 does
not help the applicant; Hence this ground also

fai 1s .

12, The next ground taken is that the
appellam authority acted illegally in not going

into the proportionality of the punishment. The
appellate order is a detailed and spe aking order,

The appellate authority was in full agreement wuh
the Disciplinary Authority's order and has stated so
in his order, That being the positiom, there was | |
nomjiistlon of the appellate authority rec ozding T
é finding on the quantum of punismentar This

ground therefore is wholly without merit; and

the rulings cited by the applicant vizJ SBI Vs.ﬁ

S.K+ Endo -1994 (27)ATC 149; 1995 (1) SLJ 261 3

UOI Vss GeR. Sharma 1995 SCC{ Labour & Service)

2903 and 1995 (l) ATJ 20 which were delivered |
in the conspectué of the facts and circumstances .
of those cases, do not-help the applicant fm |

this case

134 The next ground taken is that there is no

‘resjudicata in the present case, as the enquiry

proceedings and other orders were not adjudicated . -

upon on merits, but on technical reasons. Evé:@]‘

b
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plicant is

if for a mdment,Mthis argument of the ‘g
acceptéé, there arelénough'materials on record,
both in terms of statements of witnesses as well
as D.D. entries and other documents to establish
charges (i)‘, (iii), (iv) and (v) against the
applicant. fhe def:nce: of the agpplicant isthat
he had asked for an OR to the DCP on 3,6,90 for
| grant of E,L, on account of the critical illness
of his wife but the SHO deliberately refused to
forWard his application and after waiting for
4.5 days, (aé no (R is given directly), as his
wife's condition had deteriorated, he had no
’aption but to proceed to his placz and he sent
a detailed communication on 11,6,90 which was
duly acknowladged by the respondents, but no
communication {i,e, refusal of leave), was 2ver
communicated to him, and during his period of
absence he was residing neither at his official
- quarters nor at his native place, but was Sémed'
notices at the wrong addré$S. This defence does
not bear scrutiﬁy at all, The applicent was a
disciplined member of a uniformed force and his
action in leaving his place of duty and praceediﬁg
to his place in what he calls "compelling circwnstanceés‘
is clearly an indisciplined act., No govt, servant i
much less a member of a disciplined, uniformed
 force is permitted to leave H,Q, without permission
* B and assume that leave will be granted to him, i
Le ave cannot be anticipated or dlaimed és of right,
and can be availed of only after it has beah
sanctioned by the Competent Aufhority. Bven if :
A
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the applicént's contention is accepted that his
spplication for E,L, was not forwarded by the

SHO and his prayer to place his grievances bafore
~the DCP directly was not acceded to, the proper
course for the applicant was, to make an effort

to approach the authority next superior to the

~ SHO and place his grievances before him, and not

breach discipline by leaving H.Q., without pemission.

Herely because he sent a detailed communication on
11,6.90 does not absolve him of the charge of
indiscipline, 1In his representation dated 28,4,92

~the applicant has stated that upon reaching his

’Place he found his wife actually‘in a serious

condition which required his presence there to
lookafter her and his three year old child,~because
he had not infommed his pareats of her conditisn,
and in any case they were too old and unwell to

lookafter her, In other words on grounds of family

~circumstances, the applicant of his own admission

abseated himself from duty from 11,6,90 onwards

‘and had not reported for duty till 13,8.,90, the

date of issue of the D,E. and was running absent
csﬁtinuously even thereafter, The appiicaat claims
that he sent an application with Medical Certificate
to the DCP for E,L, for 30 days and after his wifets
illness, he himself had an attack of appendiCitiﬁé
and was advised bed rest, but the Disciplinary
Authority has correctly held fhat this argument is
not legally tenable, As stated above, leave it not
a right but a privilege and no govt, servanf much 

A




~ because of family circumstances, and claim that

‘rbecause he sent some medical cartificates and

14, It is now Well fefld . that the Tribunal

makes it ﬁ‘»buw(am’ZJ ¢lear that the applzcant

j ‘.f DR, A, VEDAVALLT )
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less a police . officer can be Permitted'to'sfay‘~f7

away unauthorisedly from H.Q. month after month

because he claims that he or his wife is i1l or

‘his absence should be treated as legitimate merely

~applications for leave. There 18 also enough
evidence to brlng h@nu,tha other charg@s of
misbehaviour with the SHO; failure to camply'mdth

 ~the transfer order; and wilful absence on three e

subsequent occasions, which clearly amounts to

misconduct,

o

Y ‘;
which exercises jurisdictian aﬁ&%& to that of the

High Court,has to llmlt 1tself ta eqszrlng that “ 
the decision making process has been csrrGCtly
followed and not to go 1nto the correctness of

1the decision itself., In other words it has to

ensure that the charged officer has received a
fair trial and a‘proper hearing, and the deciSicny
is nat one that is arbltrary, perverse, malafide‘  '

or b&md on no °v1denc@ The foregoing @lscu881ﬁn’

was given a fair trialjand every reasonable
Opportunity of being heard, It-is also not a
Case where there is no ev1dence against the

app licant, or the/mf%lth/ Hefess are arbitrary,

malafide Or perverse, : ‘1 5
P @S In the result, the 1mpugnedjy

Qrders warrant noy 1ntﬂrferenca This appllcatlon

falls and is dismissed,

ﬂ‘”ﬁﬁjw

No costs,

MEMEER(S) b





