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The applicant who is a Head Constable in Delhi Police
is aggrieved by the order of his dismissal as @ result of
a departmental enquiry and the subsequent rejection order
of his appeal.

The facts of the case in brief are that the appli-

cant was posted in June 1982

Shri M.L. Tufchi, Commercial Manager, Airport,

as a Constable at I.G.TI.

by his

Airport.

letterx

2/
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dated 2.6.1992 addressed to the Deputy CommissilQngr of Police,
IGI Airport, sent a copy of the complaint writtem by Shri
Pawan Gupta, alleging that his wife along with their "infant
son uwere scheduleth@qJC—479 to Bagdogra. She was however
harassed on the ground that her son was of a higher age than
what was declared in the ticket. It was alleged that she
was brought to the terminal building on this pretext and
apart from being abWused, she was made to pay Rs.1,000 to
the policeman posted there before b-eiing permitted to board
the aircraft. On the basis of the said complaint, a prelimi-
nary enquiry was con&ucted by Shri Pratap Singh, A.C.P.y
IGI Airport. Shri Pratap Singh recorded ther statement of
various persons including Smt. Usha Gupta, the complainént,
and submitted his report. Later, a departmental enquiry
was ordemd on 24.8.1992 wherein summary of alleéation was
prepared against the applicant and a finding was given against

him leading to the 4impugned orders of dismissal, confirmed

by the appellate order.

3. The grounds on which the impugned orders are
assailed are that the complaint made by Shri Pawan: Gupta
did not disclose the name of the applicant as the one who
had extorted the meney nor such a disclosure was made in
the various statements before Shri Pratap Singh who conducted
the prelimimary enquiry. A perfunctory and irregular identi-
fication paréde was conducted by Shri Pratap Singh on
11.6.1992 and in the departmental enguiry Mrs. Gupta as PU-
11 clarified her statement made in the preliminary enquiry
that the face of the applicant resembled the person who had
taken the money from her but that the rapplicant was not that
person. As such, there was no basis for the conclusion drauwn
by the enquiry officer as well as the disciplinary authority.

Secondly, the disciplinary authority have arbitrarily rejected
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the statements gilven by the defence witned€ses who were all
eye-witnesses of the preliminary enquiry and ijdentification
parade. Thirdly, while it is allgd that while the preliﬁinary
enquiry was conducted by an officer of therank of ACP, the
departmental engquiry was conducted by an officer of the level
of Inspector and the latter could not be expected to have
a free mind to give independént finding in such a situation.
Fourthly, the enquiry officer has relied upon the preliminary
enaquiry which is not permissible under rtule 15 of the Delhi

Police Rules.

4. we have heard the 1d. counsel on both sides and
have perused the pleadings on record. Shri Shyam Babu
appearing for the applicant argued that the impugned orders
were liable to be struck down since this was a case of “no
evidence™, the conduct of the enquiry was natently against
rule 15 of the Delhi Police Punishment and Appeal Rules and
punishment was unjustified. As regards the claim of "no
evidence”, he has submitted that at no point had the name
af the applicant been mentioned by the complainant or her
husband. Mrs. Gupta had in the departmental enquiry categori-
cally stated that while there was some resemblance between
the person uwho -had extorted the money and thev applicant,
he was not that person. It had also come on Tecord that
the complainant Mrs. Gupta had been brought back -from one
of &the aircraft since she had gone to bhoard the wrong flight
to Ahmedabad instead of one to Ragdogra, and thé applicant
was not authorised to go to the security area. He <could

not therefore have stopped her frem boarding .the aircraft.

‘It had also come an rtecord that thHe uniforms worn by the

security staff of the Airport Authority were similare to
those of Delhi Police, both being KHAKI, and therefore. the
chances of confusion were VeTy great. There was no other

witness of the money being extorted and when the complainant

herself denied that the applicant was not the person,. clearly
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Pule 15 deals witpreliminary enguiry. Sub-rule 15‘iii) provides that the
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there -was no evidence whatsoceverT agains the applicant.
We are houwever unable to agree with the 1ld. counsel on this
point. Fvuidence 1is avajilable to shou that the applicant
was on duty on that day at the AB Gate. It has also been
pohen
stated thatsSmt. OGupta was brought back from the aircraft
to Ahmedabad, this was not on ground of the age of her son,
and that she was then asked to wait in the security-cleared
area for her ouwn flight. There is also the evidence that
in an. identification parade of wHatever hue and colour, the
applicant had been pointed out by the complainant. In these
circumstances, it cannot be said that there was-  NO gvidence
to 1link the applicant to the alleged misdemeanour. Whether
such an evidence was sufficient or not to come to the conclu-
sion reached by the enguiry officer/disciplinary autﬁority

is not a matter for judicial review.

5. We then come to the main point raised by the 1d.

counsel rTegarding violationoﬁRde1Sofmﬂhiﬁﬂﬂépudﬂwm%&!mmdfMﬂ%.

file of criminal enguiry shall not form part of the formal
departmental record but statements therefrom may be brought
on recordaﬁthe departmental proceedings when the witnesses
are no Jlonger available. Rule 167iii) also provides that
the enquiry officer 1is empowered to bring on record the
carlier statement of any witness whose presence cannot, in
the opinion of such officer, be procurred without undue delay,
inconvenienc- or expense, if he considers such statement
necessary, provided that it has been rvecorded and attested
by a police officer éuperior in rank to the accused officer
or by a Magistrate. The 1d. counsel pointed out that the
enguiry officer took note of the statements made by various
witnesses in the preliminary enquiry even though they were
present in the departmental proceedings. Thus, pu-3,

Shri Harender Singh, is stated to have accepted his previous

statement, the exhibit PW-3'A to be correct. pPu-4 "Shri R,
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Rai similarly accepted his earlier statement pu-4 /A, Pu-
6, Inspector Ram Sewak, PW-7 G&hri Vijay Pal Singh, PW-10
Shri Pawan OGupta and PU-11 Mrs. Usha Gupta, also confirmed
their statements made in the preliminary enquiry. The 1d.

counsel rtelied on the judgement of this Tribunal in JAIL SINGH

on_31.1.1885, in which one of us was also a Member on the
Bench. In that, it was held that the engquiry had ‘been
vikiated by the violation by the enguiry officer to comply

with the statutory rtules resulting in introduction of non-

admissible evidence.

6. pt first glance, the report of the enguiry officer
would, as claimed by Shri Shyam Babu, support the contention
that there has been a violation of rule 1571iiY of the Delhi
Pplice PRules. P clneew” scrutiny would houwever negate this
argumeant. Thn the Jai ©ingh case 'Supra', it was ohsertved
trhat the ques§tianﬁhs whether the epauiry had heen vitiated
hy the contravention of the statutéry provisions of rtule 15
and tule 1% and the finding in this respect will depend on
the extent to which the evidence of the witnesses given in
the preliminary enquiry‘and wmrongly hrought on Tecord affected
the final outcome of gbe enguiry. ITn the present case, we

find that =2al1 the alleaed statements rwecerded during fthe

nreliminary enguirty and brounoht on the recnrd of the discipli-

nary enguiry reltate to the iderntificetion parads. Thus,
pu_.7 VUijay Pal Singk, A0, DOM-10 Shri Dawan fuptea and Du.

11 ®rs., funta hawe referred +o the statepents hafors *the
epauiry officer whbich are =211 regarding the identification
by Smt., Gupta of the epplicant in the identification parade.
The mere fact tha*t such identification wmas conducted during
the preliminary enculfiry does not exclude 1t as evidence in

the depertmental epquiry. It was an impartant part of *the
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case of the respondents that the compiai 2ant had pointed
at the applicant during the identification parade when asked
to identify the person who had extorted thée money from her.
The question then was whether the prosecution witnesses had
seen or partticipated in the identification parade and whether
what had transpired there was correct. For the rtest, the
other statements which have come as exhibits only rTelate
to the fact of posting of the applicant on duty on the day
of the incident at AB Gate for embarkation of passengers.
The intention Ighind excluding the statement of witnesses
recorded in the preliminary enquiry is that in case of such
statements, the charged officer does not have an opportunity
to cross examine the witnesses. In the present case, all
the witnesses who referred to their statements in the prelimi-
nary enquiry were present and also made a mention briefly
of uh;t they had deposed and the charged officer had full
opportunity to cross-examine them, which he did in some cases,
as for instance, snlhcase of PW-B Inspector Ram Sewak. In
these circumstances, we do not consider that the mention
of wearlier statements made in the preliminary enquiry by
witnesses who were present during the departmental proceedings

affected the outcome of the ‘enquiry.

7. Shri Shyam Babu in this context drew particular
attention to the order passed by the disciplinary authbrity
in which he relied on the statement of PW-11 Mrs. Usha Gupta
made in the preliminary enqguiry. In this regard, he drewu

attention to the following portion of order:-

"Although Smt. WUsha Gupta ‘PU-11Y in her statement recorded
during the D.E. has stated that the face of the
defaulter Const. resemhles to that of the police
officials who had extorted the money but he

'defaulter' was not actually the extorter, but
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interestingly on the other hand e/ stated that
v 7 .
ﬁr/ her statement recorded by ACPD Sh¥i Pratap Singh
an 11.6.82 was correct. it appears that the
complainant lady Smt. isha Gupta 'pPW-11Y has been
won over and as such turned hostile."
é. A copy of the statement of Smt. Usha Gupta before
ACP Pratap Singh has been annexed at Annexure 'A' of the

OA. In this statement, the witnesses referred -to havyeé stated
that in the identification parade, she recognised one of
the five police constables who had extorted money from hert
and also that she had then learnt that his name was Satbir
Singh. As stated above, the statement regarding the identi-
fication parade was rTelevant to the departmental ¢nquiry and
a reference to that could not be faulted on the ground that

it contravened rule 1571iiibd.

9. le are therefore of the view that there is no
infirmity in the . order of the disciplinary authority on
account of the fact that the enquiry officer had refe:red
to the statements rtecorded of various wuwitnesses during the
identification parade orT that the disciplinary authority
had referred to the contradiction in the statement of the
complainant rtegarding the identification parade and her state-
ment before the enguiry officer in the departmental procee-
dings. The import of rtule 15 (iii) cannot be extended to
the exclusion of investigation prior to the departmenﬁal
proceedings. e also do not accept the argument of the 1d.
counsel that the identification parade itself was conducted
in an irregular manner. The departmentgl proceedings are
in the nature ofa& domestic and 4inhouse enquiry where the
procedures adopted do not have to meet the standards required
for c¢riminal trials: what is more important is-  that the

charged officer should have an opportunity to show cause,

=4
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explain his case and to put forth his defence before action

is taken against him.

10. Shri Shyam Babu also submitted ‘that the punishment
of 'dismissal was in any E%sé’ dispropo:tionate considering
the case against the applicant was based on surmises and
there was a serious doubt on the case of the prosecution
since their main witness, the complainant, had during the
departmental proceedings stated that the applicant was not
the person who had taken the money from her even though there
was a resemblance. In the judicial review, we do not consider
it proper to go into the question of proporticnality of
punishment. This again  was a matter for the appellate
authority which duly examined the <case and confirmed the

punishment awarded by the disciplinary authority.

In the 1light of +the above discussion, the O0.A.

is dismissed. No costs.

R&m@ﬂm
[R.K. AM /B.C. SAKSENA)
{A)

CHAIRMAN
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