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ORDER

The applicant: has challenged, inter alia, the

-ti ti»v wf dci iv.'ass';;:d tj'y the respondents dated

.<..u»o„.i../w.i. L.niKj.i.u.j,ng two increments with cumulative effect

:i.ri pursuaiice of the cfiarge-sheet dated 22„5„i992 and

I•--je-,..,uf trie appeal b '̂̂ fie appellate author ify by order
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V.
dated 7.2,.1993 although the peualty was modified to

extent that it has been reduced to witiihoioing us

ir,crement;s for a period of two years with iron-cumulative

effect..

2„ The applicant while working as Studio

Assistant witfi the respondents, had beers issued tne

aforesaid charge-sheet and the impugrsed peisalty orders

after holding a disciplinary proceeding against hero In

para 3 of the O..A„ tfte applicairt has aisoo suoifritten lotos.,

durirsg tfse course of fser service as Studio Assistai'it in

Arcdiitectiire, sf»e improved her qualifications and gs-aduatad

ifi December (sic), 1990« During the course of arguments,.

Shri G-D„ Gupta, learned counsel for the applicarst, isas

submitted that the date given in trie application, immely»

December,. 1990 is a mistake and it should read as nay,

1990,. Tlie applicant fias also suPmitted onal. the

r'":sporidisrrts iiave accepted tfte t'ecotitti'teitqaLiuitu ui {'iaqaii

Committee" set up by the Govaritmerit to review tfte staf f

structure of Engineering Institutions.. She has submitted

that she Siiould also have beert cortsidered for promotiori to

tite upgraded post of Lecturer in Arcicitecture witfi effect

from Decembers 1990 when site obtained fter graduatior> ir.

Arcfiitecture wfticft trie respondents have failed to do on tfte

groutid tftat the departmerttal proceedings were pendirtg

agairtst her at tirat time. Learrted courtsei tor trie

applicatit ftas very vefiemently submitted that tftis t act; is

riot cort ect because tire ciiarge-sheet had beert issued to the

applicant on 1y on 22.5.1992 ort which the penalty ot

withholdiitg of incr-emertts for a period of two years ftad

beeti imposed ort 26.8.1992 witereas sfts: was actua.L.i.y

qualified for beirtg cortsidered for promotiori to tire post of

?
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L';;:i^turwr after' ehe obtained her graduatioti irt Ai-<^t«rt:ectui e

j.f! aouoroance Witf'i tfie acceptance cf the Hadaii Comifdttee

recommendations which they have implemented in tlie case of

otfier similiariy situated persons.

o« Witi't regard to the cfiarge-sheet and

departmental irsduiry held against the applicant on tfie

ground of misconduct, Shri Q.0„ Gupta, learned counsel,

nas suomltted that trie impugned orders are perverse as ti(#y

have not oorisidered the defer'ice taken by the applicarrt. He

has also submitted tf'iat orginally the cliarges levelled

i„ Lne applicani; were fr-amed under Rule 14 of the CC3

. (CCA) Rules, 1965 which were later on converted under Rule
i.o, on tne groui'ids tfiat she tampered wi'tft the fitness

cei tificate by way of changing the date ir> the same and sirs
(iau obtairied tl'ie passport witliout obtaining HOC from tfie

department. He has also submitted tf'iat some of tfie cliarges
were no't tenable, for example. Charge No. (iii) -that she

obtained passport without obtairring NOC from tr^e
oeapartmerd: whicf, was r-eceived later oio. He has submitted
tfmrt tf,e second limb of tl,e charge-sf.eet had been dropped.
wii;n regard 'to the questiori of arrest of 'tlie applicarrt, ife
has submifted tr.at: as sfie fiad obtained anticipatory bail,
ane riad not tiiOugrrfc it necessary to irrform about i'Hir arr-est,
as accordifrg to lier she was reaver arrested. Learr.eo

counsel lias also submi'fcted' that tfie applicani:; had not been
given reasonable opportunity to defend her case. He f,as

-.^hmi'tted i;hat in the circumstances the penalty order

" I, should also be quashed. However ,
during hearingj Shri Q.D. Gupta, learned counsel, has
eubmitted that iig-espective of the findings of tr.e

^iiscipiinary autfiority and the penalty :u.posed on she

\



applicaivt in the disciplinary case, in view ot trie races

stated in para 3 of the 0..A,. the applicairi:; now .:n-ays triat

stie may be corisidered for promotion t:o trie post vi uestui o

iji impiementatios'i of the necommerKiatiOiis of the Hadan

Comiiiittee,.. lie rias submitted trsat alttioupfi tr>e fact or

(Kirt-or ortiotioi! fias been meritioried in tiie pieauinys .m tne

0-A„.however. admittedly due to inadvertence a specific

Pi'ayer- fsas riot been made iff tfie prayer- ciause. Pu-l rris

conteritior, is tiiat the Tr ibunal may ur-ider- par-apf apli S(c i

ppar-it -tfiis prayer- even if tfie prayei- for 'pjasriii-ig of 'crie

penalty order da'ted 26„8.i992 is disallowed. Learned

counsel i'las relied on 'the judQemer-it of -fh-ie Supr eiiia dour i; iri

Union of India a Ors. Vs- Or. (Smt.) 3udha Salhan (SLJ

1998(2) 285) which fras followed tfte jud^emant in Union of

India & Ors. Vs. K.0. Jankiraman & Ors. (199.1 (ni SCu

109 ; ,,

4„ we iiave seen the reply fi.ied by iiie

i-espoi-ideiits ai-id heard Shri S„K„ Gupta, lear-rted proxy

coui-ise.i. He f-ias submi-tted that tfie respondents have

cor-f ectly passed trie impugr-ied penalty ordei vd-ticfi has beer-s

upheld in appeal with modification on 7„2,.1993^ and the

Review Application filed by the applicant fiaa also beeri

rejected. fie r-ias submitted tfiat -the 0»A, is witi-iout; any

mer-ii: because in 'ti-ie abseiice of any proceou;-aj.

i j-f Syu lar i-ties or- abserice of ar-iy evider-ice^ wf'iicii is not tfxs

case iiere, tfie Ti ibuf-ial in exercise of tiie power-s o'f

.judicial review sfiould r-io-f rsiappraise the firidii-iys o-f tire

coiiipe-tent autr-ior-ity ar-td act as if it is ar-i appellate

au-ti-iori-fcy 'to f-eassess 'tr-ie mei-i-trs or ti-ie case ur ciUaf-rLUit! o-|-

pui-iisi-imef-it. He has, tiierefore, submitted ti-iat ti-ie CLA„

may be dismissed as 'the mair-i l eliefs soupi-i't by tire



applicaiit are only witli regard to quashlrig of the perialty

orders passed by tlie discipliriai y arsd appellate

au t I'iOrl "ties,

5„ Learriod proxy counsel for- tlte respondertts rias

also vei y veliemently opposed the submissioris of Shi i 6,D,.

Qupta,, ieari'ied courisei with i'egard to any coiisidei atioii of

prayei" for- giarit of promotiori post to the applicant, on tits

groui'id tiiat this f'tas iKjt bfcien fitade pai't o'l the pi'ayer iir

the 0-A. He f'tas submitted 'tf'ia't the applicant car'irtot ftow be

grarsted tf'tis relief witi'iou't propei" pieaciiiigs its ciiis

regaid, Tfte i'espoi'tderits f'tas^e subKii't'ted irs Para 4,0 O'f "Cfte

reply that the "Hadan Committee' report gave benefit of

pi oiiiotiofi 'to all eligible cai'tdidates bu't iii tf'ie case of tiie

applicaiit, she could not be giveii the beitefit because

disciplinai y proceedings were pei'sdirig agaiits'fc hei , Inis

•fact ftas been vehemently dei'tied by "the applicarit lii cne

i'ejoii'idei" filed by i'lei ors 26,7,1995 whereii'i sf'te i'las, irrrer

alia, stated tha'fc sf'ie was entitled to promoisioii lii

December , 1990 wi'iereas 'tf'ie ciiarge-sheet was issued oriiy orj

22,5,1992 ai'id, theiefore,, tfter'e was no inguis-y pendif'ig

against her at 'tl'ie I'elevari't time aitd sfie could I'lOt be
i/a.

denied^pi"onto'tioi"!, Howevei",, Slir i 3„K, Qup'ta, leaf iteo proxy

coui'isel iii i'eply fias stated "tt'iat even tfteit tiie appiicai'r'i:

did iiot cai e to ai'iieitd f'lei" pr ayei" clause jJi ti'se 0.0, ai'io I't

is oi'ily dui if'ig "tf'ie oral submissioiis tf'iat Sftia 0,0, Uupta,

learned couiisel ftas pi essed tf'iis prayer tfiat ise would even

be satisfied if tfiis^aione is granted by tfie Ti ibuiiai,

6„ We liave carefully considered tfie pleadirigs

and "tf'ie submissioits made by 'tf'ie learrteo counsel foi tf're

pa r'L i es
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7., Haviri9 regard bo the settled law on juoicia.!

f-evlow of discipliiiary proceedings as held py tSiS Supr-eiite

Court in a catena of .judgements (See for example Union of

India Vs- Parmananda (AIR .1.989 SC 1.185) aiio N.

Rajarathnam Vs. State of Tamil Nadu (1997(1) SLJ lOj, as

we do not find the impuaned penalty orders eitlter perverse

or mala fide or arbitrary or- against the evidence adduced

before trie competent autrrority or- suffering froifi any

procedur al ir-r-egularities, ther e is rro .justrt icatior't i::o

iiitei fere in the matter-.. Accordingly,, tfie main piayar- to

set asirie the perralty or'der- dated 26.s,.i'792 as !i)Ou.i r .le'a r..jy

tire appellate author-ityde order dated 7.2„1993 is rejected.,

. 8... As meritiorred abos^e, the lear-fiecl counse.l tor

the applicant durirrg irear-irrg iras stressed orr trre tacts

given irr Par-agraph 3 of tire O.A. r-egar-ping tire omissiorr orr

the pai't of tire resporrderrts to pr-omote tire applicarrt as

Lecturer irr Ar-c!ritecture w.e.f. December , 1990 (sic) wtreir

sire oPtairred irer crr-aduatiorr irr rirat sub.j'act, .rrr acuor oarice

witir tire Madan Committee r-ecoinmendations accepted by tire

iesporrdeirtsNo doubt,, tire applicant iras failed to make a

specific pr-ayer based orr tirese facts irr Par agr apir 8, everr

after- the reply was filed by tire respondents on 30.5.1995

arrd re.joiirder- of tire applicarrt; filed on 26.7,.1995,.

(••lOwevery, in HA 2455/98 fileri on 24.11,.1998,, the appiicafit

has pr-ayed for- allowing tire amarrdment irr tire prayei ciause

togetirer witir tire additional grourrds and t;o file documents

in suppor t tirereof witir regard to irer- pr-omotiorr to the

upgraded post of Lectur-er-. In tire reply t.o MA, tire

!"esporrderrts irava subiiritted tirat: it was orrly on 7,2,,1992

birat trie applicarrt rrad irrTormed tireiii tirab sire irao passec!
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Part-I, II aiici III Examiriation of the Incliaii Irjstit:ut;e or

ArchtitectureTSie Oepartment accoi-diiigly i^iote to tiie

Association of India University and the Ministry to confirrfi

about tiie egui'vaieiice of this cjualificatiofi to oav^ncsio? ••••

degree iri Arcriitecture arid the reply was received in .1992

by which time chargesheet had already been issued arid isence

ttisre was rio question of promotirig liSr at that time» 1 rtey

have submitted tiiat there are no grounds for modifyirsg tne

earlier application to seek additional relief artd they have

opposed thie MA on tlse grounds that site has raised a riew

issue of promotion as in the HA„ They itave also stated

tiiat they were considering initiating anotiter departiiieivtai

proceediiig against Irer for uriauthorised abserice but in view

of her explariatioii to tire show cause notice tirat sire was

undei' treatmerit,, the case was dropped. They iravs:,,

tirerefore, prayed tirat MA 2455/98 may be dismissed™ Isr tire

rejoiitder to tire MA, tire applicant iras coirtreverted tire

submissioiis made by tire respondents, relccf atifrg irer

t equest tirat as she has passed the requisite examliration of

tire Indiafr Institute of Arciritecture, sire may be grarrted

tire reliefs as prayed for in tire MA read with tire 0„A.

9. Tire above facts irave to be seeir :ur the light

of tire, statutory provisions, Sectioir 22 of tire
A.

Admiriistrative Tribunals Act, 1905 provides tire procedure

and powers oi Triburial. Sub-sectioir (.1) provides, irtter

alia, tirat tire Tribuiral shall not be bound by tire procedure

laiq dowi'i 111 tire Code of Civil Procedure:, 1908, but slrall

be guided by tire principles of natural justice arid subject:

to other proy:rsions of tire Act and Rules, the Tribunal

sirall have power- to regulate its own procedure.

Sub-section (2i further piovides that -fire Tribunal sirould



/

-is-

dec:Id>:; evei v applicatiofi on perusal of the documeivts arid

af ter- riear ing such oral ar guments as may be advanced, , In

para 3 of 'the 0„A, tire applicarr-t iras referred to irer

obtaining tire quali'lication wiricn entitles frar for

consider at ion for promotion to tire upgraded post of

Lectuerp wiricir Iras been stated by -the i-^isponderrts to Irave

been denied to i'ler- on tire grourid that discipliriarrr

proceedings wei-e initiated against irer vide Hmsmo da'ted

223,19';'2, Ti'tis fact according 'to her- beitrg incorr-ect« as

tirer-e were no pi-oceedings contemplated or irrrtiated agai.nst

irerp sire sirould irave beeri consider-ed for promotion In I990„

fire averments made in tire reply filed by ti-ie responderrts

that because of unautiror ised absence from work and

ex'terision of leave beyond 3,10„i997» tfrey i'lad contempla-ted

proceediirg agairist i'ler- wiricir was later ori dropped is not

relevant here as it relates to a period mucii a-fter frer

ciarm arising in .1990, Tire absence of a specific gi ound

arrd pi ayei foi- pr omotiori to tire post of Lecturei iir ,1990 is

a pf ocedural aspect: but 'tire respondeirts i'^ere awai e of these

facts and tirey Irave given tireii i-eply„ In the facts and

circumstirces of tire case^ it cairnot also be stated tirat

tirls claim is irot corrsegueirtial or related to t!-»e

Depai tmentai proceedings cirallenged iir tire noi has

tfris objection beeir taken by tire i-espoirderits uirdei' Rule 10

O! trie CAT (Procedure) Ru1es» 1987., Therefore» taking into

accourrr the public interest to avoid multipl:j;city of

11 liga'tiorp -tne prayei' made iir HA :24S5/98 -fo amend -ff-ie

prayer clause with regard to applicant's claim f,

proffiotioii is allowed (Subject to vdrat is stated below.
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\ Jiu. FroKi the documents placed on recSro, it

appaars chat that thara was ho cjisciplinary ft ocee.:Jin-y
co„ta«.piatad or Initiated aaainst the applicant ii, 1990 as
the Charya de„,o itself is dated 22„oa992. Hence, the
contenton of the lespondents that she could not: he aiven
t:l.a heilefit: of piomotion as Lecture, as given to oti,e,
eliaihle pe.sons hecause of pending discipllna. y
Piooeedings caiinot he accepted and is accordingly i'ejected,
in 0r.3»it. Sucilia Salhan's case (Supra), tl.e supreme Court
fias Ik:; Id aC follOWS.

has found it as a fact: that: .-vn
^wnici-i the Ospantmental Promotion

uLwc: t,0 aSSSSS tJiS caSQ of t hf^^
P6i,..,,uionero she was neither under suspension ncn'
wdis any cnarge sheet issued to her. The Tribunal

replying upon its owri Full Bench
uiscrithiuii as also a decision of this Court in N- '̂W

anx.: ;3f...r-iUi oC 49c>; alloweo tne Orrrginal Appiicatiort
at;u xssuep one o:u-ectioits noted above,,

4. Tfie guestioi-iy fiowever , starids concluded liv a
.nree Judge decision of tide Court in Itiipn" of

^
•• -•'-'••vO sdrd .Hi wfiicn tfie Same view has been

taken..,."

Ttie appeal filed by tlie Uriioii of Iridia iit t:r,at

case was accordingly dismised. Following this judgemsivt: of

tne Supreme Court, when admittedly no chargesiieet was

issued iior any depai-tmental proceedirig pendirig against: the

app.i:icarit on the relevant date in .1990 till 22.5„..|,992„ tits

responderits could not have rejected hki case of ^ tiie
app.i.leant for due considei-ation by the Oepa.-tmental

Promotiori Committee.

succeeds the case, thr
rartly/m is disposed of with the following directior,s>

la) prayer to set aside penalty order Is rejected;
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(d)

f-i...

i.omt,, Lakshmi SwamiiTathafr)
rtelTibef ( J)

" 3R0"

' XU'

/
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X iy;

Respoi,c!«vK, to co„si«, t:ho oaoa of tl,e aot '̂icam:
lot promotion to tiia updradeci post of Leoturei .
taKinp into account the acqulcitioi, of the
necessary qualifications, in accordance with tl.e
fiadan Committee recommendations, rules and iah.
Wltliin two months from tire qate of receipt of a
r-opy of t!ris order . i,, case, tire applicaht is
fouhd suitable, she shall be qive,, hotionai
Pi-omotion to the post: of Lectuiei fioii, tIre date

IIP. i»«»edlat:e Jurrior was requlaity promoted.
However, she will be entitled to paymerrt: of
Uiieais oi pay and allowarrces on tire iiiahei post

P'.ly H.e.f, i.a. after one „,onth of
rilina H.A. 2«S/9S. No order as to costs.

(3„R. Adlfae)
Vice Cijainftaii (A)


