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ORDER
" (Hon'ble. Mr« N.V. Krishnan, Vice-Chairman (A))

The applicant is aggrieved by the impugned

order dated 26.8.94 (Annexure A-1) passed by the
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Winistry of Home Affairs, respandent MNo.l,
transferring him with immediate effect to Andaman and
Nicobar Islands - Islands for short. On receipt of
this order the applicant addressed a representation
dated 6.9.94 to the first respondent and submitted it
to the Managing Director of  the Delhi Scheduled
Castes Financial & Development Corporation Ltd. -
Corporation for short - to forward it with his

comments {Annexure A-12). That representation, was

forwarded by the Corporation. It is alleged that

instead of considering this representation, an arder
dated 24.10,94 was passed by the Tirst respondent
{(Bnnexure A-2) relieving the applicant, with effect
from the same  day and by that order he was d%}éat%d
to report to  the Chief  Secretary of T4} ands

immediately. He is aggrieved by this order also,

2. The facts are not disputed and the
background -in  which the 0A has been filed can be

briefly stated as follows.

2.1  The applicant, who was in the service
of Delhi Administration, was  first opromoted  to
Grade-I1 of the Delhi Andaman and Nicobar Islands
Civil Service (DANICS for short) in 1983 and further
promoted to Grade-1 dn, 1986, He was posted from
3.8.92 as Deputy Medical Superintendent cuwm Director
(Admn.) in  the G6.B. Pant Hospital under. the
Government of N.C.T. The applicant was  again
promoted ta  the Junior addministrative Grade {JAG) of
DANICS by tﬁe order dated 9.11.93 and was continued

in the same post.
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2.2 While so, the applicant was transferred
to the Islands by the order dated 18.1.94. His
representation dated 28.1.94 (Annexure A-h) against
the transfer was accepted and his transfer was

caméeiTed by the order dated 31.5.94 (Annexure A-10).

2.3 In the mean&hﬁ1e§ the applicant  had
already been relieved of his duties from the G.B.
Pant Hospital w.e.f. 28.2.94, Therefore, by the
Annexure A-11 order dated 4.5.94 the applicant was
posted by the Governﬁent of NCT as General Manager of
the Corporation on deputation (Aénexure-&wll}ﬂ He

assumed charge of this post on 6.5.94,

2.4 It is while holding this post that the
impugned Annexure A-1 order was passed by which he
and 8 others belonging to the DANiCﬁ wers posted’with
imnediate effect to the Islands. The order requests:
the Government of NCT to relieve all of ‘then
%mmediate1y\ and direct them to report to the Chief

Secretary of the IsTands.

2.5 He submitted a representation on 6.9.94
{Annexure A-12) which  was forwarded - by . the
CorporétiOh to  the Government of NCT who, in  turn

sent it to respondent MNo.l.

2.6 The 0A is silent whether any reply was
received. It is stated that the ¥irst  respondent
issued the second impugned order dated 24.10.94 which

retieved the applicant with immediate ‘effect - and

¢
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directed him to report to the Chief Secretary of the

Iﬁjands. Consequent upon the Annexure A-2 arder, the
Government of NCT 5$sﬁed an order on the same date,
j.oe., 24.10.94 (Annexure-]1 to reply- of  respondent
No.2) to the Managing Director of the Corparation who
was asked to ensure that the applicant handed over
charge of the post of General Manager and to direct

Mim to report to the Chief Sscretary of the Islands.

22,7 It is at this stage that the applicant

filed this 0A against the Annexures #-1 and A-2

orders and sought a direction to guash the dimpugned

orders and give all consequential benefits to him.

3.  When the matter came up bhefore 4
learned Single Member Bench of this Tribunal on
8.11.94 it was sﬁbmitteﬁ that the applicant had  not
yet been relieved. Therefore,  an gt interim
direction was fssued for the wmaintenance of the
status quo  of  the applicant as on that date. This
interim order has  been  continued 111 date.

Subseqguently, at the request of the lTearned counsel

3

for respondent HMHo.l, the matter was referred fo 2

3

Division Bench and that s how this 08 is before us,

4, 41T the respondents, except the . 4th

respondent - Sh. PL.M.  Saveed, Minister of State. for

Home Affairs in the Governemnt of India, have filed
replies, The first and second respondents have
opposed the 04 and sought its dismissal.
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5. Before we consider this case wWg shaufd
remind ourselves of the scope of intervemt%onk by
Courts in respect of orders of transfer of Government
gmployees, The Suprems Court‘hag reweatéd?y hedd
that, transfer being an  incident of Govarnment
service, Government servants cannot complain of

transfer and orders of transfer cannot be interfered
[

with, except if it is established that the transfer
was malafide or that it wviclated any  statutory
provisions. In Union of India vs. S.L. Abbas (1993

(4) SCC 257, ‘the transfer of the respondent employee

from the post of Garden Curator in the office of the
Scientist -  SC  Botanical Survey of - India, Eastern
Circle Shillong to Uttar Pradesh, along with 18
others, was struck down by the Guwhati Bench of this
Tribunal. On  appeal by the Union of India, the

Supreme Court chserved as follows:-

"7, Who should be transferred where, is
a matter for the appropriate authority to
decide. Unless the order of transfer is
vitiated by malafides or s made in
violation of any statutery provisions,
the Court cannot  dinterfere with it
While ordering the transfer there is o
doubt, the authority wmust keep in  mind
the _guidelines issued by the Government
on  the subject, Similarly if & person
makes  any representation with respect to
his transfer, the appropriate authority
must consider the same having regard to
the exigencies of administration. The
guidelines say that as far as possible
husband and  wife must be posted at  the
same place. The said guideline, however,
does not  confer upon the Government
emplovee a legally enforceable right.”
{emphasis given)

The respondent employee sought to derive
support from the judgement of the Suprems Court in
Bank of India wvs. Jagjit Singh Mehta (1992 (1) SCC

306) dismissing & request  for cancellation  of
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tfansfer as it separated the two spouses. Repelling
this claim the Supreme Court held that, on  the
contrary, even that Judgement did not support the
contention of the respondentg. The Court further

ohserved as Ffollows:-

10, The said observation in fact tend
to negative the respondent’s contentions
instead of  supporting them. The
judgement . also does . not support the
respondents®  contention that if such  an
order is questioned in a court or the
tribunal, the authority is obliged to
justify the transfer by adducing the
reasons therefor. It does not also say
that the court or the tribunal can quash
the order of transfer, if any of the
administrative instructions/guidelines
are not followed, much less can 1t be
characterised as malafide  for that
FRAsoN. To reiterate, the order of
transfer can be questionsd in_a court or
tribunal only where it is passed mala
fide or where it is made in violation of
the statutory provisions.”(emphasis given)

In the circumstances we have only tao
consider whether either malafide is established or
any violation of statutory provisicns has heer

astablished.

6. We have heard  Sh. R.P, Sharma,
Tearned Senjor counsel for the applicant, Sh. N.&.
Mehta, Senior Sta@diﬂg Counsel for respondent No.l
Unien of India, Sh. Anoop Bagai, Standing Counsel
for respondent No.2, Government of NCT through  the
Chief Secretary, and respondent HNo.b, Secratary
(Medical) of the NCT, and Sh. M.S. Oberoi, Counsel
for Dr. Khaliullah, respondent No.5. None appeared
for the Chairman of the Corporation, respondent No.3
and for r&spandént No.4, the Minister of State fmr

Home AFfairs.




7. We shall first consider whether any

charge of malafide has been proved. 1In this regard Pl
i‘/ 'k

the applicant has alleged in his 0A as follows:- k“y}“ !
. i : )

"4.3 That the applicant in his capacity
as Dy. M.8., 6.8. Pant Hospital was
alse in charge of vigilance Department of
the Hospital.

4.4 That Dr. Khaliullah has heen the

Director of 6.B. Pant Hospital for the

Tast 9 years, It is pertinent to mention

here that as the Head of the Instituts,

pr. Khallullah was displeased with the

applicant because of a number of reasons.

Resides, other reasons, it ods submitted

@K ' that the applicant pointed out the
- discrepancies in  the S8 of Group 'BF
posts held from 18th June to Znd  July,

1993 chaired by the Director G.B.  Pant

Hosptial Sh. Khaliullah to the Jt. GHecy

Medical . - 0On pointing out  such

discrepancies, the Jt. Secy Medical vide

his letter dated 16.12.93 directed the

applicant to take into his custody the

$88 records from Dr. Khaliullah. In

pursuance to the said direction, the

applicant took the said records from Dr.

Khaliullah  to his custody. Dr.

Khaliullah took this as an affront on s

prestige. 1t is worthwhile to point out

that after thorough gxamination, the

Ministry overruled the selection held by

the §SB chaired by Dr.. Khaliuliah. A

copy of the order dated 16.12.93 s

: attached herewith as Annexure p-4 for the

‘i%‘ kind perusal of this Hon'ble Tribunal .

4.5 That the said overruling of the
selection made by Dr. kKhaliullah at the
initiative of the applicant who was  his
subordinate was not taken up kindly by

pr. Khaliullah. = Being annoyed by the
said  action of  the applicant, Dr.
Khaliullah nurtured a grudge against the
applicant which was reflected in 211 his

¢ official dealings with the applicant., 5o
much  so  that Dr.  Khaliullsh averruled
almost all the orders passed by the
applicant.

4.6 That'in view of the above facts and

circumstances, Dr. Khaliullah with a

view to wreck wvenegeance on the applicant

approached Mr. P.M. Sayeed, Minister of

' State for Home Affairs in charge of Union
Territories Administration, who happens

to be one of his patients. It s
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submitted that with the interference of
the Minister concerned the applicant was
transferred to the A & N Island
administration by the order  dated
18.1.94."

Me has impleaded the Minister and Dr.

Khaliullah as respondents 4 & 5.

&. In reply to these allegations only Dr.
Khaliullah has filed a reply denying them. Ho reply
has heen filed by the Ath respondent denying the
charge of malafide.  However, respondent  No.l has

denied it on the basis of information received.

9, The Tearned counsel for the applicant
contended that )ﬁnasmuch as the 4th respondent has
failed to file a reply denying the allegations
against him about malafide, it has to be presumed
that the allegation 1is proved. In this regard he
r&?iég on the Jjudgement ’of\ the Supreme Court in
Prataﬁ Singh Vs. State of Punjab (AIR 1964 SC 2.
We have seen that judgement. The appellant therein
was a Civil Surgeon.. In view of certain incidents
involving the thief Minister, he found that the
Tatter has turned ho%tﬁTe, Accordingly, he  sought
leave preparatory  to va]unﬁary retirement.  This was
sanctioned and -notified. Thereafter, an  article
appeared in the weekly newspaper "B1itz', making
certain allegations against the Chief Minister. ‘It

could be made out that this was inspired by the

petitioner. Thereupon, the Teave prepavatory = to

retirment was revoked and a disciplinary proceeding
was instituted against the appellant. The anpetlant

moved the High Court unsuccessfully to quash  the
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procesdings, Hence, he filed an appeal before the

Supreme Court. It is seen from the judgement that,

in the writ petition, the applicant had made B% many
as f allegations  against the  Chief Minister or

members of  his  family  in regard to  which he WAS

personally  involved and about which he had personal
knowledge. By a majority judgement the appeal of tha
petitioner was allowed. In reﬁard to the allegations
made against  the Chief  Minister the fallowing

observations were made in the majority judaement:-

~

"4, We shall first take up  for
consideration the  several allsgations
that  have been made and see whether they
had been satisfactorily made out. Bafore
procesding  further it is necessary to
state that allegations of a personal
character having been made against the
Chief Minister, there could only be two
ways in  which they could be repelled.
First, 4f the allegations were wholly
irrelevant, and even if true, would not
afford a basis upon which the appellant
would be entitled to any relief, they
need not  have bheen answered and the
appellant would derive no benefit  from
the respondents not answering then. We
have already dealt with this matter and
have made it clear that if they were true
and made out by acceptable svidence, they
could not be ignored as irralevant. (2)
If they were relevant, in the absence of

their intrinsic improbability, the
allegations  could be countered  hy

documentary or affidavit evidence which
would show their falsity. In the absencé
of  such evidence they could be dispraved
only by the party  against whom the
alTegations were made denying the same on
aath. In the present case there wers
serious allegations made against the
Chief Minister and there were several
matters of which he alone could have
personal knowledge and therefore which he
alone could deny, but what was,- however,
placed before the Court in answer to the
charges made against the Chief Minister
was  an  affidavit by the Secretary  to
Government in the Medical Department who
could only speak from official  records
and obviously not from personal knowl edge
about the several matters which were
alleged against the Chief Minister. in

(L

i
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these circumstances we do not think 4t
would be proper to  brush aside the
allegations made by the appellant,
particularly in respect of those matters
where they are supported by some evidence
of a documentary nature seeing that there
is no contradiction by those persons who
alone could have contradicted them. In
making this observation we have in  mind
the Chief Minister as well as Mrs,

Kairon against whom allegations have heen

made  but who have not chosen to state on

oath the true facts according to them.”

10. That situation does not obtain in the
present case. No doubt, if true, it would have meant
that the transfer was not made in public interest but
to help another person to wreak venegeance  on the
applicant. What distinguishes the present casze From
the case of Pratap Singh s the lack of personal
knowledge on the part of the applicant about the
allegation made by him in respect of respondent No. 4
and 5. The  allegations made against the  4th
respondent are 1in respect of matters about which,
ebv%ous1yﬁ the applicant could not had had any
personal knowledge.  No evidence is produced by him
to show that the 4th respondent, the Minister, was
suffering from some illness for which he  was
consulting the 5th respondent Dr.  Khaliullah. In
any case, he could not have been a privy to what
transpired between them during such consultations,
even if they took place. It is clear that there is
no shred of  evidence to show either that  Dr.
Khaliullah  was attending on  the Minjster for
treatment, or that he requested the Minister to

transfer the applicant to the IsTands. In  the

circumstances, the mere fact that the 4th respondent
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had not submitted -a reply denying the allegations is
of no consequence and cannot Tead to any inference

that the allegation of malafide stands proved.

11. It is only necassary to mention that
the learned counsel for the applicant has also retied
on the decision of the Supreme Court in N.K.  Singh
vs. Union of India and Others 1994 (6) SCC 98 in
connection with the charge of mala fide. Attention
is drawn to para 21 thereof. In view of what we have
held %h this regard this decision does not advance
the case of the applicant. Likewise, relisnce of the
applicant on M. Sankaranarayanan, I1.A.8. wvs. State
of Karnataka (AIR 1993 5C 763) is irrelevant., It was
pointed out in that judgement that it may not always
be possible to demonstrate malice with full and
elaborate particulars and it may be permissible in an
appropriate cagé to draw reasonable inference of mala
fide from the facts pleaded and established. We f%nd
that nothing has been established by the applicant to

permit drawing any inference.

12. The fifth respondent has denied the
allegations in"his reply. We do not consider it
necegsary to consider that reply in detail in view of
what we have stated in para 10. It has only to  be
added that the applicant had sought to bring in more
allegations in his rejoinder to establish that Dr.
Khatliullah had a definite grouse against Wim. This

was not permitted by us. We held that as bias was

alleged in  the 04 against Dr. Khaliullah wno was,

1%
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therefore, made a party, it was the duty of the

applicant to set forth in the application itself a1l

the grounds therefor.

13. We find that the charge of malafides
against Reéspondent No.d and  respondent No.5 s

baseless and unfounded.

14,  The Tearned counsel also submits that
malafide s established on the  ground that the
transfer of the applicant was ordered by the Hinister
himself and it was not proposed or suggested by any
other authority. As will be shown pregeﬂtlyg this iz
a fact. However, this will have significance only if
it ds established that this was directly the result
of the request wmade by the 5th respondent to  the
M%hﬁgterg as he was‘c1o$e to the Minister being,: his
physician, actuated by his prejudice and  aninus
towards the applicant. We have already held that
there iz no foundation to ‘suppart this allegation
either against Dr.  Khaliultah or the  HMinister.

Hence, this fact too losss its significance.

15, We shall next consider whether “the

transfer is in violation of any statutory rule.

16. The applicant has not alleged that
there i3 any  statutory  provision ob rule . governing
transfer. He alleges that there is a policy that a

person who s . already. 50 vears old should not  be

1&///
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transferred and that there is another policy that if
husband and wife are working in the same station they

shiould not be separated.

17, The applicant has stated that the
policy regarding not transferring persons ﬁha are
more than 50 vyears is contained in the file dealing
with the cancellation of the transfer of one Wr.
Sareen. Reference is made to file No.14020/28/92/DTS
in this connection in para 4.7 of the 04, Tn reply

£33 1
I =N

thereto, the First respondent has specifica

j

1y denied
that the there is any such established policy,  This
is borne out by the fact that Sh., Rajender Singh, a

DANICS officer in  the JAG scale, was

fer)
o
o
w0
—
@
o
e
]
—
i
e

Istands on 24.12.93 and he  took up his duties
forthwith, even though he was Fifty and a half vears

ald at that time. In so far as Sh, Sargen  is

£

concerned, it is stated that, among other grounds

mentioned by  that officer, one was that he was  more
than 50 vears. The mere fact that his transfer was
cancelled does not imply that there iz such & policy.
It s stated ﬁn clear terms in the reply that there
are no orders of the Government of India which
prevent posting of officers hevond the age of 50

years to another station.

18.  We have considered the matter. Apart
from referring to the file regarding the transfer of
Shri Sareen -  to locate the policy of the Central
Government - the applicant did nof produce any order
or memorandum  in  this behalf. We are of the view

that if Government has any public policy, it

e
1 -

-
o
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31way$ conveyed in an order or office memorandum or
DO, letter. In regard to this so called policy,

there is no such authority.

19, The applicant has also sought to

“distinguish the case of Sh. Rajinder Singh refarred

to above. It is stated that he was on the verge of

being considered for promotion to the IAS. Hence, he

was transferred, hecause the policy is also that the

age bar of 50 years will not apply to persons being
considered for éppoihtment to the 145, in  the
contrary, a perusal of the Part-IV of the file

No.14016/45/91-UTS of the first respondent relating

to the transfer/posting of DANICS officers shows that

Sk, Rajinder Singh has a diffarent Impression of

what the policy is. He made a representation on
24.1.94 against his transfer to the Ig?&ﬂgs in which
he stated that as he was in the zone of consideration
for pfémctﬁan to the IA5, he should not  Dbe
transferred, in accordance with the policy decision

taken in the case of Ms. A4sha Nayvar.

20, This only confirms what has been
stated by the first reapandaﬂi, There i3 no policy
decision in  this regard. Each case s considersd on
merits, after considering all grounds raised. No
policy can be discernsd by.us from such isclated
%ngtaﬂces. We are firmly of the view that if there

was a policy there would have an order or 0.MW.

outtining it.
. \a,/
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21. apart - from the Fact‘ that “the
Government  of Ihdia has denied that thers is any such
poTicy, even otherwise, the cia%mkpregsed is  not
tenable. Even if there was a policy, it is only 2
guideline and does not create  any right in  an
emplovee, A pgruga1 of the file produced by the
Government of India 3hmws4h0w difficult it has been
to ensure that persons transferred to the Islands did
take over charge there. For, such a transfer was
beihg avoided by all officials and stringent steps -
almost arm twistiné tactics - had to be resarted  to
ensure compliance 6f the transfer orders, as will be

shown presently.

22. The applicant has next laid gtre$$faﬁ
the established policy of kegping the hushand and
wife together. He has referred to the guide] ines
issued by the Department of Personnel on 3,4.86 in
this behalf (Annexure A-6). That guideline 32 not an
inflexible rule. If  administrative interest so
dictates the spouse can be posted to a different
station. The applicant belongs to a service where
transfer to the Islands is a basic condition of
service.  As QiWi be shown pregentﬁy,’th&re iz &
tendenc} to  avoid posting to the Islands. Hence, &
; Strﬁﬁt attitude was adopted in respect of the persons
transferred by the Annexure A-1 order. This plea,

therefore, will not help him in challenging the

u/4

ympugned orders.
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23. In this connection the ohservation of
the Supreme Court in Bank of India vs. Jagjit Siﬂgh
Mehta 1992 (1) SCC 306 in which a similar matter
relating to transfer was concerned: s relevant. it
was stressed that  ordinarily and as far  as
practicable the husband and wife should he posted at
same station. However, if in the ex%gencieﬁ of
service, one of the spoﬁseg is transferred to anather
place, it is  only anA incident . of His  service

conditian. The Court held that in the cass

India Service, hardship resulting from the two
spouses being posted at different stations may D&
unavoidable, particularly when = they belong tfo
different services and one of  them cannot  be

transferred to the place of the other's posting. The

£5)

Court held in that case that, after giving preferenc
to career prospects, by accepting promotion to the
411 India Service with the incid&nt of transfer to
any place in India, subordinating the need of the
couple Tiving together at one station, they aanﬁﬁt as
of right claim to be relieved of the ordinary
incidents of 411 Ind%a>58rv%ce and avoid transfer to
a different place on the ground that the spouses
would be posted  to differant places. Those
Qbservations apply with saual force to the present
case where the applicant has accepted promotion to
the DANICS service in 1983, which dnvolves &
Tiability to be transferred to  the Islands  an
incident of his promotion, while his wife cannot be

transferred to that place.

kL//

#
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24, It i3 time we made our .ohservations
from a perusal of the File produced by the First

respondent .

25, It iz seen  fram the File of the

Government of India that information was placed by

the Director C.5. that three officers already

&

due tn the

transferred were not likely to be relieved
Municipal Elections. He also recorded the desire of
the Minister {respondent No.4) that the applicant

should be transferred immediately.  This resulted in

i

the issue of the first ofd&r of transfer. Thus, thse
transfer of  the applicant to the Iglands was done on
the initiative of the 4th respondent. That file also
reveals that the Ministry was  experiencing
considerable difficulties in ensuring the relief of

afficers transferred to the Islands.

26. - 0On  the

there was no approval to cancel the transfer. In his

case and in  the case of others, there was only a

staggering  of the orders of relief. of

the applicant, who already stood relieved, it was
decided on file on 18.3.94, that he could  commence
his journey  on  1.6.94, The matter was Tater
dizcussed with the Home Secretary and the transfer of
the applicant itself was cancelled, as iz evident
from the note dated 30.5.24. This came to the notice

of the 4th respondent, the Minister of

further proposals for filing up vacancies in  the
Islands were put up  to  him for approval. The

proposals in  respect of 4 officers in the JAG and 4
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afficers in the Grades I and 11 for transfer to  the
IsTands were approved by the Minister, He, however,
took umbrage to the order of cancellation in respect
of the app1%caﬁt*s transfer.  He noted that the
applicant was only a??owed to continue for a few
months more on  compassionate grounds but  was ta
report in the Islands by 1.6.94. The cancellation
was done withuut even informing him. He, therefore,
took a serious view of the disobedience Q? h?g order
and directed  that the applicant bhe relisved
immediately. 'Accordﬁngly, the applicant's name was
also included in  the order of transfer which i at

Annexure A-1,

27. Incidentally, this ground has been
picked up Ey the applicant to contend that this
amounts to malafides as the applicant has been picked
for transfer on the sole discretion of the Minister.
We have dealt with this aspect of the patter in

LA
para~iéﬁaboveﬁ The Tearned counsel has relied upon a
judgement of the Chandigarh Bench of this Tribunal in
Gurnam Singh vs. Union of India and Others 1993 {23
SLR1I67. It is pointed out that it has been held by
the Trihunal in that case that the procedure followed
was extraordinary and in view of the allegations made
therein the Tribunal found that there was an act of
malafide in that case. & perusal of that caseé shows
that the applicant therein - an officer belonging to
the Indian Forest Service - was posted to an inferior
post of OfS,D, and there were &780’C8?ta3ﬂ involved
davelmpmentgj referred to in  para-16  of ﬁhat

judgement, It s for the detailed reasons given

W_/
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therein that the Jimpugned action was held to be
malafide. There is no such circumstance in  the
present cassa. This applicant was promotaed to the
DANICS in 1983 and has never heen transferred to the
Islands. The Ministry was finding it difficult to

£417 up the vacancies in the  Islands. In the

circumstances, 3i¥  the applicant was transferred fo

the Islands, even though it be on the hasis of  the.

individual decision of the MWinister alone, that
cannot be held to be a malafide decision. There s
no rule of business of Government to the effect that
a Winister cannot come to any decision indepe

and without the advice of his Becretary.

28, That takes us to the Annexure  A-2
arder of the  Government of  India relieving the
app1icaht¢ It s seen from the above file that 5 of
the 9 officers transferred were directed to be
relieved by  the Government of N.C.T. In regard to
the others, the Chief Secretary of the  Delhi
Administration made a representation, expressing his
difficulties in relieving them, as thers ‘was &

shortage of officers in the  cadre. The  Joint

Secretary in the Ministry found the approach

Chief Secretary quite strange because the names of

the officers for transfer - other than the applicant

directed to ensure compliance of the transfar orders.

That official recorded as follows:-

"I may add that there are any  number of
officers who may actually be having more clout  or
genuine reasons to stay in Delhi, but are submitting
before the orders and joining & & NI, If this case

S
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is decided in  favour of  staying Shri Malhari's
transfer, we may expect a spate of  well-hacked
representations.

We have communicated (P 27 N refers) a
rejection of Shri Malhari's representation vide our
Tetter at flag '¥', and possibly the only course open
is to order that Shri Malhari stands relieved w.oe, fo.
Friday, 21st Oct' 94 (A/N) to enable him to  Join
AGNT.™ ‘

That  proposal was  approved by the
Additional Secretary and hence the Annexure A7 order

was issued.

29, It is only necessary to add that it
was noted on that file thaﬁ)mf the nine officers
trangferred by the Annexure A-1 order, three have not
been relieved by the Government of N.C.T. in wiew of
the charges held by them. Two relieved officers {the
applicant and one Devesh Singh) have obtained stay
arders. Two officers, K.K. Jindal and Vijendra
Singh, had aTreaay reported for duty.  Two others
appeared to be recalcitrant. In their cases, the
Ministry decided to take disciplinary action, which

had a salutary effect and resulted in their Joining

duty in the Islands.

30. The file shows that the representation
of the applicant against the second transfer was
cansidered. The Tikely repercussion of accepting
that representation on others under transfer was
taken note of. It was also felt that the applicant's
ﬁepregentation was only to gain time. Hence, it was
rejected on  13.10.94 and the order was communicated

to the Chief Secretary on the same day.

0
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. 31.. MWe can now consider the challenge to
the Annexure A-2 order. We have noted above how such
an order came to be passed. Frankly speaking, this
is an unusual order. Admittedly, the applicant was
working under the Government of NCT which had sent
him on deputation to the Corporation, respondent
No.3, which is a Company under the Companies Act,

j.e., an independent entity. Therefore, by this

order the applicant cou1d'not have been got relieved.

‘ U ﬁu:rﬁaxg’
For that the Government of NCT took separate action.

L

' Nothing has been placed before us to show that the
Annexure-2 order is, notwithstanding its unusual
character, valid. We are of the view that such an
order could not have been passed. Therefore, that
order is liable to be quashed. It is, however, open
 to the second respondent to secure compliance of the
direction given to the Managing Director of the
Corporation on 24.10.94 to ensure that the applicant

handed over charge (Annexure A-1 to reply of R~2% if

not already complied with.

32. Respondent No.3 is not a necessary
party in this case. There were some arguments about
the reply on record. They are not germane to Nthe
jssue under consideration. Hence, we do not find any
need to consider the reply of that respondent except
to note that it is admitted that the Government of
N.C.T. has asked the General Manager to ensure the
hansgﬁng over <charge of the applicant, by its order

dated 24.10.94.

e
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33, We have to dispose of a couple of

points before we conclude.

i)

The first is that the applicant  has
contended that the posts in the rank of JAG
in the Islands are already filled up
actually or orders of transfers have been
issued and that there is no vécancy. A lot
of details is given in the 0A in support of
thié contention. - This has been denied by
the. first respondent's reply, It is not
for us to consider the submissions made by
him in thié regard. But we notice from the -
file, that the Chief Secretary of the
Islands had mét the officials of the
Ministry and impressed upon them the need
to post officials. We §re, therefore,
unable to accept that there was no vacancy

for the applicant in the Islands.

The - second s  the claim  in  his

- representation, about the illness of his

father. He has sought a sympathetic
consideration on that ground. This has

been considered and rejected by Government.

This is  purely a matter for the -

administration to consider. This has been
reiterated by the Supreme Court in a recent
judgement in State of M.P. and Others Vs,

$.8.¢ Kourav and Others (1995) 29 ATC 553

- 8C). The  Court decided not to interfere

even when informed that the wife of the

W
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respondent had committed suicide leaving
behind  three children, holding  that
Government alone may take an appropriate

“decision.

34, For the aforesaid reasons the 04 s
disposed of with the'fo11owﬁng orders/declaration and

directions:~

i) The application is dismissed in so far as
n it concerns the impugnhed Annexure A-1 order

5“3 ‘ of transfer dated 26.8.94,
i1) In the circumstances of the case, the

Annexure A-2 order dated 24.10.94 relieving
the app1icant‘ from  the Corporation is
quashed. This sha]j hot prevent the second
respondent  from seéuring, if st
hecessary, compliance of its d%fect%aﬂ
dated 24.10.94  (Annexure A-1 to reply of
second respondent) to the Managing Director

of the Corporation to ensure  that the

applicant  handed over charge and is

r81ieved.
111) The interim order is vacated,
- 35. There shall be no order as to costs.
" &
(Dr. A. Vedavalli) T (NLY. Krishnan)
Member (J) ' Vice-Chairman(a)

/Sanju/






