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Neu Delhi: this the & October 'y 1997«

HON 'BLE MR.S. R, ADIGE VICE CHaIAman (4)
HON 'BLE DR.A,VEDAVALLI MeMBER(D)
ghri S.F.Singhy
¢/o shri Nagina Singh,
psstt. Station Master .
Muzaffarnagar oocoppplicant.
(By Adwecate: shri 8,S.Maines)
VYersus
Union of India through
1., The General Manager,
Baroda House,
New Delhie
2, The Divisiomel Railway Manager,
Northern Railway,

state try Road,
Nauw mlhip YRR Rasp.ﬁndm‘ts.

(8y Adwrcats sShri ReieDhauah)
JUDGMENT
BY HON'SBLE MRS, R

rplicent impugns the Disciplinary Autho rity's
order datad 2.8,93 (anexura=al)s the gopellats
pethority "s order dé’aad 13.'9093(Annexura~§2) and
Revisional Authority 's order dated 23. 3.94
(Annexure=a3) and seeks promo tion in the grade
of s, 1600~-2660/~ with affect from the date of
pfomc tion of his junier with consequential benefits.
2, poplicant yas procesdsd against dep ar&nanﬁaily
on 2244,92(annexure-a4) on 4 articles of charge
rel ating to derailment of tws coaches of a train
on Te3692causing damages to the railway property
to the extent of %;90,500/-,

3. The Mquity Officer in his report ( mnexure=as)
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held spplicant guilty of one of \the four charges
nanely of tampering with the entriesbf‘ ths
record of train paséing and signal failure
register in order to conceal some ’lfafsts’ﬁ Copy

of the Enquiry Officer?s report was forwarded

to applicant on 22,6.92 (Annexura-gs) for

rep resentation, if any, and on recsipt of hi‘s

rep resen tation dated 12,2.93 , the Disciplinary
authority vide impugned order dated 2,8.33

held that the charge No.,4 had besn proved and thers
had beenconsiderable slackness on the spplicant's
part and the gpplicant’s vigilance could haw
avoided the accident and thersfore imposed

the punishment of withholding of applicant's
increment raising his pay from Rs.1950/= te

Re. 2000/~ in the grade of B,;1400-23%0 nomally

dua on 1,10.93 for a period of 3 years without
postponing his future incraments. The

eppell ate authe rity vide impugnsd ordar datad
13,9,93 whila rejecting the sppeal obssrved
that the manipul ation of train passing record/
signal fallure register entries was a serious
misdemeanour in itself and in the context of
track failure and subsequent dermilment of train
which arrived thsre soonafter , before the failure
could be rectified, added toc the seriousness

of the offence and spplicant?s lepse was indeed
very serious and was indicative of slackness

in working and lack of wvigilance on his part,

for which accident could have been avoided.
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The Revisiaaal puthority in its
ordor dated23;3:94 uhile rejectiag the
revision had held that tampering wlth records
was only a manifestation of the in tar?arwcs'
~ which was done to intarleci?ing arrangenents,
rasul ting in the dsrailment aﬁd thers was

no extanﬂaﬁiag circumstance to modify the

punistment already awardade

4, ye have heard Shri B8,5.Maines for

applicant and Shri Rel. Ohawan fo r Respondents,

5. shri Hainvae has emphasised that al though
the thquiry Officer had not held the spplicant
guilty of any slackness eT Jack of vigilance
and had held him guilty only of Charge No.4,
nanely tempering with records of train passing
and signal failure register, the Disciplinary
puthority, Appellate putho pity as well a8
Revisional puthority had gone beyond the
fhquizy Officer's findings which was ambitrawy
and based on considerations n’cit contained in

g0 fs report ,and tharef’gr:;\::;ranted judicialb
intereference. He further emphasisad that

if the Disciplinary authority had disagreed
with the E0's findings, proper p rocedurs should
have been followed and the reasons for dis-

ag teement should have been communicated to the
applicant giving opportunity to him to file his

rep resentation against the same.hefure the

penal ty was impossds
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6. Certain judgments have 3T'so been cited
in support of this argument including SL3 1992
(2) ©aT 189 K,R.Babure WUs. State of Kamataka
& others; ATD 1991(2) 518 Dr. S.C.Miglani Us,
U0I. shri Mainee also stated that as only

minor penalty has been imposed, applicant's

promo tion should not have been withheld (Paragraph

3¢1 of Railway Board?!s letter dated 214193
reproducad in Qigest of Discipline, Appeal and
Conduct Rules, IV £dition=1997, Sahri Brothers).

7. Respondents in para 4419 of their reply
adnlt that the Disciplinary authority was not

in full agresement with ths findings of ths
thquiry Officer but contend that Disciplinary
authority applied its own mind and found the
applicant to be slack and not vigilant which

had contributed to derailment. Reliance has

been placed by Respondents on 1993(2) ScC 554 UOT
Vse KoKumar; SL3 1997(1) SC 11 N, ®jaratnam Vs,
State of Tamil Nadu & othars; and 3T 1997 (5)

sC 178,

8. o have considered the matter carefully,
The eitation in 1993(2) SCC 554 does not relate
to UOI Vse KeKumar but instesd to a ﬁase rel ating
to Reymond \polan Mills Ltde VYs. MRW (ommission
& Orse, and manifestly has no relevance with

the present case. Similarly in N, Rajaratnam's
case {(Supra) in uhichl the Hon'ble Supreme Qurt
has held that standard of proof of disciplinary
enquiry is the preponderance of probability, and

the Dourt is not fact finding body and if there

/L




is some decision on record, the de®ision of
the Enquiry Officer cannot be faul ted, is not
dirsctly relevant to the facts of the present
case, Nor indeed is the judgment in 2T 1997
(5) sc 178 directly relevant.

9, In Miglani 's case (Supra), the Tribunal
has held that where the Disciplinary Authority
did not agree with the Enquiry Officer's findings
and retired the zpplicent compulsorily without
9iving him opportunity of hearing, the prineiple
of natural justice has been viol ated and on that
point slone the respondents® action was lisble

to be struck down. In Bapure's case (Supra),
Kamataka Adninistrative Tribunal held that

when the part material on which the decision

was based is held invalid, it cannot ba presumed
that the same decision wuld stand on balancs part

material,.

10, It is well settled that if the Disciplinary
Authority disagrees with the Dquiry Officer's
findings, reasons for such disagreenant shoul d
be recorded and communicated to the charged
officer and he should be given opportunity

of representing against thoss reasons for
disagreement before thg Disciplinary Autho rity
takas a decision in the disciplinary p roceeding.
In the present case, this procedure has not

besn followede No materials have bean shown to

us to persuade us to believs that this procedura
is to be follouwsd only in those cases which

lead to the imposition of a2 major penalty and

not to cases such as thg present one whers the

e
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major penalty procesdings lead to thse
imposition of a minor penalty. It is importent
to mention here that the allegation of
negligent working by aspplicant which

con tributed towards the derailment Specif‘ically‘
forms Aarticle 1 of the Charge but as stated
abowe, the Ehquiry Officer in his enquiry
report did not hold the spplicant guilty

of that charge and in fact held guilty him

of only Charge No.4 i,e, of tampering with

the recorde Under the circumstances, as the
Disciplinary Authority on the basis of the
avail ble materials also held the applicant
guilty of slackness and lack of vigilsnce,

we are compelled to hold that he disagread with
the findings of the E,in uyhich case reasons
for his disagreement should have been recorded,
and thereafter communicated to the spplicant,and |
ah opportunity should have been given to him to
show cause before the punisiment was imposed.
This infomity which wvitiates the departmental
proceading was also not cursd either at

sppell ate or revisional laval,

11. In the result, this 0A succeeds and
is sllousd to tha extent that the Oisciplinary
authority *s order dated 2.8.93; Appell ate
authority's order dated 13.9.93 and Revisional
authnrity's.ordsr dated 23,3.94 are quashed and
set asides The case is remanded back to the

Qisciblinary Authority to taks up the

departmental procesding from the stage of communi -

cating the reasons for his disagreement with

[
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the E0's report, the mpplicant M should be given
a reasonzls opportunity to reply  the same,
and thereafter the Disciplinary authority

shoul d dispose of the procaedings in accordsnce
with laws Mesnuhile the mfayer of the spplicant
for promo tion with consaquentisl benefits

should be exzmined and disposad of in accordance
with ‘ccntants of Railway Board's letter dated
21¢1.93 and other relevant rulings and
instructions on the subject. These directions
should be complied with 4 months from the date

of receipt of a copy of this judoment.

12 This 0A stands disposad of in tems of

paragraph 11 zbove. No costs,

( DR.A,VEDAVALLI ) ( S.Q.AQIQ‘:E/) |
MMBER(I) VICE cHAImIaN (n).
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