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CHXTxi.U XML rJI S Hi AH VE IRI 3UN/\L
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:ielhi, this the 14th day of Februjry,l99

rion' bl e ihri J •%'• -iharma, Meca ber( J}

i-'jii'ble 3hri E.k. Singh, Menber ( a)

Shr i ^rankaj -iingh .Aswal,
s^o Shri Bahadur Singh,
46G, Aaram Bagh,
NewOelhi. .... Applicant

3y Mvocate: Shri V.K. Rao

Vs. '

1. Union of Iniia
through
Cabinet Secretary,-

Rashtxapati Iliawan,
New Dielhi,

I

2. The Secret?! y(R },
Za b i ne t 3ecr e t ar y,

S-B, South Block,
New Nelhi.

3. The ,,1 c i n t Secr a tar y( rei:) ,
Sablnet Secretariat,
8~B, South Block,
New Neihi. _ .... Respond ents

By Advocate; :3-!ri Ivl.K. Supta

JUiSmENTX^AL)

I-on'ble Shri J»R'. :3harnia , Member(J)

The applicant was appointed as Field

issistant( Sj) by the memo, dated i ?.2.92. Pie

appoirrcnent was temporary and was terminable at

any time by one aioath's nutice livcn hv ei tbr-r

side. The appointing authori ty also reserves the

ript jf terminating the services of the ipeointce

forthwith or before the expiry of the s tlpulat^i

Per Xod of no11 ce by ma's i ng ;-j ym ent t. 'o him jf .?

sum eoplvalent to the ^ay and allowances fcr thf

f ei I-xi of notice or the unexpired j-ortiisn thereof,

xhe appointee will be on trial for a aerlod

3 yaa'.s from the date of appoinbient. Nhile
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fj Irving'In th«s d^partrr.wTts the Sj-plic".nt vas

transferred to HRC, Patparganj' against vacancy in -

Telectm setup. The services of the applicant \«r€

terminated •by the order dated 23.6.94 under Hule Dfi]

of the Ci"i( TijHules j 1965 and was also allowed one

month's pay with allowances in lieu of notic#.

2. Theapplicant has filed this application

on 31.10.94 and prayed that the order dated 286.94

terminating the sarvices of the applicant be quashel

oe reinstated in service j/ith back wages.

3. A notice was issued to the res pondents

vii.0 filed the reply opposing fte gi'ant of the

reliefs prayed for. It is stated that the '

applicant v/as found to be lacking in qualities of

oharacter 'needed for the cadre to which he was

appointed in 1992. Rule 142(111) of the aaA/l(RCE3}

lays down that, a probationer shall be liable to be

discharged fron service if he is found lacking in

qualities of mind and character needed fthe

se.rv.i.-ce. Cn 7.5.94, a lady employee cf th?

organisation had seen him trying to peep inside

the 1adttoilet .vhich Is adjacent to the gent's

toilet and the monent she shouted ®'who is there^

the applicant disappeared, '•In the .evening again

at 3.20- .p.m. "(when she had gone to the tcdlet,

she Saw the reflection of a person wearing vhite

shirt. -Ihe immediately came hack, to 3.iar!ch ard

asked another employee to check Afhether sqaebody

was there In the men's toilet. It-w-as foufrf that,

light h,ind side of gent's toilet .was locked

from .ins id e and water was., kept, running Inside., i.

• • .* «3» •• •
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•R'le lady enployee called the caretaker and the

wirrioyv of the gent's toilet vvas closed, After

waiting for iO minutes , the toilet door opened

and the applicant came out frcm the toilet. The

wirrio-w of the toilet was locked:, atiich is indi

cative of the fact that the applicant must have

had either a duplicate key or had some means

of opening the window. The explanation of the

applicant was demanded. , He confessed his guilt

in /ffi ting about peeping through ladies toilet.

The appli can t was transferred to RHG,t3tpargarjj

when the matter was being consid so: by the

authorities. There was a great agitation of -tiie

ladles employee in the organisation and that is

•why he haS been ti'ansferred to another building.

The action is net punitive in character and ihe

Services had been terminated by an order simplicl tor.

4. • The case of the applicant is that

the applicant has also received an award to tie

extent of R';.500/- for his good vvork» and has also

given good A.C.Ft. aS no adverse entry has been

conveyed to him. It was only a aiIsunders tarK

dus to wnich a cQiiplaint was insade vvhen he had

g<-ne at 5»30 p.m. to the toilet situated 'On the

7th floor. The applicant was pressurised to give

in writing having been given an assurance that

no action 'will be taken if he gives the same in

viffiting.

i:' ;
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c; . h-^ve heaid the learned counsel
^ «. . , ^ .,i

parties yesterday, ar^i the case u^-s reserved-for
ord-ers on 14.2.93. But .^fhile going through tiie.file

it 'tis necessary to rehear the counsel for the parties

cn certain mateerial points . It is urd -ed u''-, »

th • services of a teaiporary cn-Hrloyee.-dao Si%s nr 1". en

o: . peraenent post can be temin-ted under h"l.^ ^(l)
the GG3 {QGk) Rules 1965 hereinafter callad tha rules.

The- order passed in such a case do£»s not attach any

stigus on the employee, -in a sens- ^here is . Hreach
of /"^ ti cle 311 (2) of the C---^ns ti, tu t of .i.

v.hile goiang through the reply of the respordents tbt

have referred to tiul® 142 ( iii) of a) rules

1975. The respondents have not dls^» ised, ;uith the

service of the applica.nt urtder this rule. ihe

resporri#nts have resorted to only 5^) of the Rules, -

Thus we have. not to go in for furthnr a is -^n

regarding the application of Rule 142 (iii) of RA&sil

V ^ 1, Les 1973.

!. A probationer has, to give a satisfactory p

t -foian.-ance for the period he i-s under natch and vtich

\su

the coniition \Atiich he has ac< ;-=CIn the offer o

appoi ntnent respordents in their reply d

the averments made Ini. the ixiqinal Applic-t a that

d.urim his a/orkinq on the post of Field Officer {(35}

~ince the date of- joining i.e. 26,2.92 • till tjie

Iipogned order of t-ermination w-as passed on 28,6.94

he has been working not only to the satis fact, --i of

tie luporvisory staff but also earn d ca?in end ' tK-n

mi rt:.v,-ir-d ed Rs.dOO'/-. Tnls goes ! j sh<-c th-at there

u.as no deficiency in the discharge if t-*• duty "S

assigned to the applicant and, his perform--nee cannot

bo s-^id to be net upto the mark. - d-uririg itie probstton.

perl cxi the pericxd though it may be that the professiona'
r * •

M
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arti personal coniuct of the applicant aiay ^ 'aatched

but more so it is concerned wi'th the''offIcial

discharge of duties of the probationerv: The

learned counsel for the respondents. haS referroJ

•to a Catena of authorities decided by the Hon'ble

Supreme Court which are quoted below

(i) 1992 (21) ATG -344
, , Graaain

.nan ki.3-nanJhaiwa,.^Vs •^rril Oiltorq^srh Kshftriya/ •
Bank and Others.-;

(ii) ;1975 ^3)c,3gG Page-lii
• 3.H. Gi-alr, ..Verfiis gtate of U,F.

(iii) 1991(3) see Page-32S.
Municipal Corporation Raipur Vs KimcBr Misra

( iv) 1991 (io) ATC i04.9S .1:
•State of U.rn Vs^KjUshal Kishore Ihukla

(v) 1992 3upplerner|_tl3cc P-324
Triveni Kunar Caxena Vs State of U.P."

.In the .above no.t€d authorities the workino of.

the probationers was not found Satis factory, Th,ey wore

foa;ti in each of these reported cases i.e. in the cas t
of i'lar hishan 3.3ve (Supra) ho was found unfit, in the. ^
case of H.3. Sayai.,, the reversion was frooi the

officiating post to the s ubs tantive pos t ainl it was -not.

a punitive actionj in the case^fof Ash ok Kumar Mishray-.
ins.pit« of. the extension of the |w:oba ti on pericri .•
no order of confirmation was issued, •the service :of. th#

prob-ytioner awas terminated on account .of being not fit
for the job. Cimilar is -the case of Kushal Ki.shore '

.Siyfcl^a. who was found unfit 'for the .j'ob. Lastiyp
lriv.eni Chankar. .Saxena carder of. terminatio.n was a

.5 laplxcitor though -3hri Saxena -has join^J servifcc in
ly 78,

' • s din.Ail these cases axq basM oni;the/faots^...bt|'t or#

thj^ng 13 c(3aiB**on thrst .the Service hb ~n f.-rT.'n-tvd
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on account of their being found unfit to ft

the post they ,v«re appointed. In the pc'H^Uon

period they could not work pto the Su tis faction of

th01 r h, •Vis or y Sta f f, Ho.vever , I n th e pr es ent .

case 03 found that tJie applicant h-;S not h-un

adversely coprefntsid. upon during all these two years , •

regarding his erficiency of-vvorking or any error or

•onlssion conmitted in the discharge of the duties

assigned to him aS Field Officer (3i).

7» The reSi.-ondents^ however^ have taken into

account the alleged mis corductOagai ns t the 'fPllcnint

vvhich touches moral aspect of th« personal life

of tht 10 3nt. Tn ere was cer131 n cqti p1.a 1nt by the

x.3<iy employee that the applicant was peeping in the

toiiet './^.ich was adjacent to m«n®s toilet and also

xn the afternoon he vv'as founo in the nien^s toilet at

abount o p.m. on the same day. The respondents have

, taken awl-is cirlinary action by transferring the

applicant from that building' to TO plRC Patparganj.
however, the applicant was" made to v/rite SfQiething
a/nich amounted to confessing .the allr +ion levelled

igainst him by the lady employee. It is .oroject.ri in \
•the averments pyie in-the Original Application thgt

tne applicant was coerced and cajoled to v\fl:ite iihsn

he uas taken in'assurance that no actionwlll bo taken

ag-axnst hla if such a 'note is" given in ^writing.
"To arr is human to forgive divine.^ ,,/hen the ^

res^^ondents have after this note trans farr ad him to

ancther b...^ding then further action of passing, 'the
impugned order c,5nnot be said to be wholly equitable
ami fair. Though the re,b ients have deniad the

av.-..mv,n 1^.3 ot the dpp.Iicant but circums •fiances spe.ak '•

better than the human. agency. In this case if .the .•P:;/-

• •.^^ •• a-:-: •.:
. . -a • • - • - ma'-- ,0, •„
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-tpplicgnt had to write: to his own fai

Vo terricncy to conceal, there must be some benefit out

of which he haS to, get otherwise he would not have

given such a vwritl ng s ta ting his own fault-,.

Secondly, a person cannot* be made a witness against,

bins elf. If the responients were satisfied for any

mis conduct apart fron the official dutich of the

applicant he has to be jiven notice before er^ - ' nq

ia-ito taking an action under Section 15 i i) (TS} i j.Ic
t .y ^ j }

inkifigii no-SiiOv-'/ C3uS6 noticci Is rsouLxcri wh'

t ^''slng Such Idn order but In the circuras t-ancffs of the

present case ,it was all the more necess.a:ry it

^ not an administrative matter but an allegation by the
ctvlady employee for'certain act'of the applicant

\#iich infringed her privacy.

ifghoie

T3K1.no .311 these facts into account

not convinced at the passing of order that it has

been passed fairly grrf by applying oiirri to the text

of the matter,

9» Be whatever it may be, the applicant has

been out of job since 28.6,1994 by, the direction

Oft issuing hereinafter the applicant v/ill be

taron i iito service# .He vwill suffer scrne monet'-ro*-'
*" ..... ..w W.U— J

luiia being out of the service, during this f-icrled,

Ob.;:', 1,1 Oil |j6r.1 od sh.a 11 h.ave to he sxterded tiS H'*-

seen out of -work for .3 few months, iewar- t *3 -w

L.,u- . f ac i-fito account .while jOass xnn iC' , c*"*

1-n
a.w » Tlie application is, therefore, disposed of

with the .following, directions by partly .aliowinc

iho ii-'pli cation" that the impugned order of temlnation

\jl^

of vice of the applicant d,3ted 23.-S, 9 a w .tT
y ' i' ~J. i iM Itiu

order pwisea, if any, by the hiahap puthorlties .:.gai.ns.t

..he .ru-pli. cant5 on his i epresent.itl'in to th-rni thit sha'̂ l

sti.d quashed along with the order cf termination of
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s crvice,

ilJ The applicant shall be reinstated YrT^ervice
rfithin trie month frca the date of the receipt of -th?-'

copy of this- order. He shall be enti tled -to wagms ,

Salary and other CToluments from the date he

ths Service.

10.

lii/ He will not get any oages , salary or
allO'Vances for the perpcxi from 28.g,94 till the

date ne is reinstated, in service by virtue of this

card er ,

riOvvever, the service of the applicant

frCBi 28.0.94 till th,e date of reiast,attanent sh.all

b-.= Cvunteo for all purpo-ses of senlorlt'v .and

benefits of qualifying service for pension etc.^

• •

(w) The respondents shall enlarge/the probation
of tie applicant for the period he h.s been out of

a/ork during these three years froathe d.gte of his

lefwinatisn.

circuns tances of the case the parties-

to bear their. Oi/n costs.
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