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GENTl-iAL SlRATi Vii mi SUM/O-

IfLMam 3EMCH; ..E,V ^ELHL

O.AMO.2149/94

I'lew uelhi, tbia the d'Wi day of Febiruary,i995

Hon'ble 3hri J.F. Shaima, M«aiber( J)
Hon'ble ihri 3.K. %ngh, M«nber(A)

ihri iingh,
s/o ihi^i Naurata 3in^
R, etd. .-V. 0, ( Cons t.)
uftice of Chief Alministrative
Jf f icer( Cons t.)
iMortherrBailway.Kashmiri Gate,
Gelhi. . Applicant

3y Advocates 3hri M.L. Siarma

Vs.

1. Union of India
through General Manager,
Northern Railway^ He^cpaarters office.
Bar od a Hoys e ,New Delhi.

2. The Chief Personnel Officer,
Nortlaern Railway Hearfquarters Office,
Baroda Hous e, NewDelhi, ... Res portents

By Advocate: Ghri R.L, Oha'Wan

Hon' ble hri Gharma» Member! J)

The applicant has since retired on :^.6,94 frog

the post of A, P. 0.( Cons t.) under Nbrthern Railway, He welhi.

The grievance of the applicant is non payment of the service

benefits i.e. the pension, gratuity, leave encastenent and

also the provisional pension w.e.f. 1.7.94. A notice was

issued to the respondents for filing the reply in four weeks

on 28.10.94. the resporsients after service however did not

appear. The case was adjourned to 17.11.94 and ^ri

ihaw«n, counsel for the respondents appeared but nc reply

Was filea. Again on 22.12.94 the respondents were allowed

to file the reply but no reply was filed and the matter was

taken up on 3.2.95 when the learned counsel Ghri R.L. Ghawan

orally opp^ed the admission of the application stating that
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the provisional pension has since been sanctioned to the

applicant by the order dated 20,12»94. He also stated

that the applicant is not entitled to other retirement

benefits as he has been served a chargesheet on 31.1.91

having been placed under suspension in Mar oh,1990 by the

order dated 29.3.90. This enquiry was finalised on 19.6.92

and he was asked to make representation against the report

of the Inquiry Officer which was delivered to him on 22,1.93.

The disagreement note of the disciplinary authority against

the finding of the Inquiry Officer was als o served on the

applicant which he received on 13.5.94. The applicant also

made a representation against the said note on 28.5.94.

dince the applicant has retired on 30.6.94, the dlsclplinary

authority shallpass the order after following the procedure

laid down under rules and that will take some time. It

is stated that the applicant is not entitled to gratuity,

leave encastroent till the final decision in the depart

mental enquiry.

2. The learned counsel fcac the applicant placed

reliance on the case of dtateof Kerala Vs. Padmanabhan Mair

1985(1) iCG 429 that pension and gratuity are no longer

bountry to be distributed by the Goverrrnent to its employees

on their retirement and therefore any culpable delay

in settlement and disbursement thereof must be visited

with 3 penalty of payment of inter es t at the current

market rate till actual payment. The learned counsel

for the applicant also pointed out that the respmdents

have no right to witiihold the provisional pension and

referred to P.3.No.5236 dated ID.12.74 which provides

for grant of provisional pension to retired Railway

servants against whoxs departmental or judicial pro

ceedings are in progress. The learned counsel for
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applicant has also placed the reliance on theEallway

Sewahjlj Pension Rules, 1993 and highlighted ^previsions

of ^^ule 10 which provides for the payment of prcvLs ional

pension \/Aere departmental or judicial proceedings are

pending. This rule also provides that no gratuity shall

be Paid to the railway servant till the conclusion of the

departmental or judicial proceedings and issue of final

orders thereOn. In case where Judicial proceedings or

departmental eiqulry are initiated under the Railway

Servants discipline and Appeal Rules ,1968 f(^ impc^ng

any major penalty specified in rule 6 of the said rules,

We have considered the matter according to Railway ServAnt

Pension Rules,1993 and we find that the applicant is

entitled to only provisional pension has already

been sanctioned to the applicant by issuing a FPO and the

order of tanction is dated 20.12.94. The applicant has

retired froa the service on 30.6.94. The present application

was filed by the applicant in October, 1994. '^e, therefore,

find that there is no inordinate delay in disbursement of

pcovisional pension to the applicant.

3. As regards the payment of gratuity to the

applicant we find that there is specific rule 10 which

prohibits the paynent of gratuity till the final decision

in the departmental enquiry. The departmental enqjiry
been

has since/concluded and only the order is to be passed

by the disciplinary authority after observing c^tain

formalities under rule 9 of the Railway Servant Pension

Rules,1993* Since the applicant is a gazetted officer
the UFSC has also to be cs^sulted before any final orders

are passed by the Jhresident of imposi ng any penalty for

•withdrawing of pension and gratuity or both either in

full or part by permanently or for specified period.
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In vl^w of the aforesaid provision, no direction can be

issued to the resporrients to pay the amount of gratuity/due

to the applicant and the authority relied upon the

applicant of i985(i)3CG 429 does not apply to the case of

the applicant.

of

4. The question remains regarding ttie payment^leave

encashment and packing allowance etc. The leave encashment

is also earned by the employee by not availing of the earned

leave arri accumulating thesane /srhich is encashed at the time

of retirement to the extent of 240 days, rfe have pittused

the article of diarges framed against the applicant a^ich

is only with respect to appointment of seven casual labourers

(new faces) without obtaining personal arri specific approval of

General Manager in each case. Se do not #ant to refer to

the finding of the Inqiiry Officer or the note of difference

of disciplinary authority as a note of disagreement on the

findings of the Inqjiry Officer as that is not subject to be

considered in the present case, itiat is relevant is thmrt-

that the disciplinary authority has by analysing the evidence

^ and the report of the Inquiry Officer that the charge officer
did not obtain General Manager's sanction befcre issuing the

letter of engagsnent of seven Casual labourers and has

therefoc# been guilty of not maintaining devotianto duty

md violatiaig rule 3(i)(iii) of the Railway Cervices( Gorhuct)

^^Jles,i966. However, we are not considering the legality

of the opinion of the disciplinary authority but the fact

remains that there is no charge against the applicant fcsc

causing any pecuniary loss to the railways. In such an

•W event withholding of leave encashment amount to the
'I

applicant will not be justified. The learned counsel for

the respondents could not shoir any rule that the amount of

leave encashment due to the applicant cannot be paid
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during the pendency of departmental enquiry i/vhen no

pecuniary less to the railways is alleged in the memo,

of charges. Regarding the packing allowance etc., the

respondents have to deal with the matter as per

retired government service as Idie rules laid down for

payment of allov/ance in sudi cases,

5. Hae application is therefore dlspcsed of as

f ollowsj-

(i) The provisional pension has already been

sanctioned to the applic<ant by the order dated

20.12,94 and the relief prayed for by the

applicant has since been allowed and no fi^rther

judicial review in this regard is necessary.

(it) The relief prayed for for grant of gratuity

by the applicant is d is allowed and shall be

governed by the final order to be passed in the

d is ciplinary departmental enquiry.

(iii) That the applicant shall be paid the arscunt of

leave encashment due to him on his retirement

on 30.6.94 less the amotnt of dues outstanding

against the «nployee for any account whatsoever.

Hie respondents are directed to ccmply with the

directions within a period of 3 months from the date of

receipt of this order. It is expected that the respondents

shall not further delay Passing of the final order in the

disciplinary departmental enquiry against the applicant.

Cost on parties.
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