‘ng“ i . Central Administrative Tribunal
’ Principal Bench, Mew Delhi.
0.4.M0.2135/94
New Delhi this the 24th Day of July, 1995,
Hon'hle Sh. B.K. Singh, Member(a)
Shri M. Rosia,
/0 late Sh. N. Kondiah,
R/0 House No.14, Double Storsy,
Jaisalmir House, Mansingh Road,
Mew Delhi. : Applicant
(through Sh. 0.P. Khokha, advocate)
versus
Union of India, through .
1. The Secretary,
Ministry of Home Affairs,
Marth Blocl,
New Delhi-1.
u 2. The Director of Estates,
Mirman. Bhavan,
Mew Delhi-11. ‘Respondents

{through Mrs. Raj Kumari Chopra, counsel for R-1 and
Sh. B.X. Punj, proxy counsel for Sh. H.M. Sudan,
counsel for R-2)

Sh. .M. Sudan, advocate)

ORDER {@RAL)
B.K. Singh, Member(A)
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delivered b
This 0.A. 33 directed agaist Annexure A-1
wherein the request of the  applicant for reqgular

appointment has been rejected by the respondents.

The admitted facts are that the applicant

Smt.Note Roshamma who was working as Safai Karamchari

in the Ministry of Mome Affairs expired on 24.6.1993. "

The retiral benefits which have been granted by the
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respondents to the applicant are given below:-

Enchanced family pension

w.e.f. 25.6.93 R

442.00 Do,

5
-

Thereafter family pension

w.e.f. 25.6.2000 Rs. 375.00 p.m.

against Insurance Cover

Rs. 15,000.00

from saving fuﬁd\of the .

C.G. Employees Group

Insurance Scheme,1980.

Rs. 1,885.00

" Death Gratuity . R%.10,6083.00

{Tess recovered towards

licence fes, festival

recovery & withheld far

want of NOC from Dte.of

" Estate)

Rs. 1,360.00

Paid.  Rs. 9,248.00

Total (3),(4)

and (5} Rs. 26,133.00

The reliefs sought in the 0.4, are:-

(1)

" to direct the -respondent No.l to

appoint  the applicant  against =
suitable post in Group-D post with

immediate effect.
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(i7) to adjust the
post  w.e.f.
working as Daily Wager performing thé
duties of a peon etc.
(i11) to allow him to stay in Qr.Me.l4,
Double Storey, Jaisalmir House, HNew
Delhi till his request for empWoyment\
against Group-D post is reconsidered
after which thes said quarter can be
) regularised.
Hezard the learnasd counsel of the rival
parties and perused the record of the case. N
Tt 4s admitted that the respondents have
engaged the applicant on daily wage basis in response
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compassionate ground the applicant was engaged on daily

wage basis w.z.f.

ths respondents has been done as a
in view the financial difficulties of the applicant and
on account of the demise of his mother who was the sole

bhread sarner for the family.

the respondents s that they have

on fTiled by the applicant to ths

Ministry of MHome Affairs and the

atter sympathetically and on

2,1.1994. This also according to

pecial case keeping

1%
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The Tlearned counsel for the applicant
vehemently argued that the family is in  indigent
circumstances. ‘and as such he i3 entitled to
compassionate appointment aﬁd in this comnection he has
relied upon the judgement of the Hon'ble Supremé Court
given iﬁ the case of Umesh Kumar Nagpal Vs. State of
Harvana reported in 27 1994(3) SC 525 and also that of
Sushma Gosain & Ors. Vs. Union of India & Grsl
repqrtéd in 1989(4) SLR 327  and ancther Jjudgement
tuditor Genéral of Indﬁa Vs, .Ananta- Rajeshwar Rao
reported in 7 1994 SCC 192. In the Tight bf ‘the
observations of his Lordships in these judgements, the
Tarned counsel . for the applicant argued thét‘the case
desaryes comsideration. at the hands of the respondents

for employment against a group-D post.

Thé ‘learned counsel for the respondents

rebutted the aréuments‘ of the learned counsel for the

aﬁp]ﬁcant by quoting the paragraphs from the judgement

of the Hon'ble Supreme Court in the case of Umesh Kumar

Magpal Vs. U.0.I. “(supra) and cargued that this

judgement goes against the applicant because the ratio
of the judgement is to the effect that the person

seeking the compassionate  appointment must be  in

“absolute penuryv and  without any means of Tivelihood.

. She argued that this 1is not a case of compassionate

appointment at all as per the normal Taw Taid down by

the Hon'ble Supreme Court in the case of Umesh Kumar
’ ’

Nagpal. The Taw Taid down is that unless it is shoun
that but for a compassionate appointment the whole
family would be facing a situtation of starvation, the

auestion of compassionate appointment could be .
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considered. In the instant case, the applicant is
getting Rs.442.00 p.m. ‘as family pension and he is
earning Rs.2039/- on daily wage basis. Thus, she
argued that the family s net in ﬁndigent circumstances
and, therefore, cannot c1a%m campassionate appointment
as a matter of right. Shé further argued that there is
no vacancy in Group-D post and that tﬁe court has no
jurisdiction to iésue any direction for creatjon of a
post which falls wﬁtHin the domain of the executive.
The Hon'ble Supreme Court has categorically Taid down
that the creation, abolition and extension of posts is
not within the ‘jurisdﬁction .of the courts and they
should not issus any dﬁreétion in  regard tq thése
matters. In the Tlight of thé, observations of the
Hon'ble Supreme Court in a catena of judgements that
thﬁse are policy decisions of the Government and the
Courts must decline to interfere in these matters.
This is admittedg This Court is not competent to issue

any direction for creation of a post. Howsver, it is

far the respondents to "consider the case of  the

applicant, if so  advised, for a compassionate

appointment. The learned counsel during the course of
arguﬁents said that the case wWas sympathetically
considered and he was given engagement w.e.F. 3\1;94u
The daily wage appointment itself changes the entire

complextion of the case for compassionate appointment.

This being so, the prayer for compassionate appointment

and for issuance of a direction far creation of a

group-D post is declined.
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Since the applicant s not a regular
employes of the Government and i3 not a holder of a
.
civil post, T cannot issug any direction to regularise
the qu;rter qccupied' by his mother in the name of the
applicant. It s presumed that he would have paid the
normal Tiﬁence fee for four months and double the
normal licence fee for another four months. If that
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riod is over, rest of the period will be deemed as an
unauthorised Qccupation: The respondents are well
within tﬁeﬁr competence  to  charge market rent/penal
rent following the procedure Taid down in Section 7 of
the P.P.E. Act, 1971. The stay order granted by the
Court is vacated hecause  the  quarter cannot  be
reggTarﬁeed and also cannot be allotted to him since he

is not a regular employee of the Government.

Keeping in view the decisions of the
Han'ble Supreme Court, 1 do not find any justification
for allowing the relief prayed for. Howeverﬁ_the Court
Jeave the discretion to the respondents to consider the
case of £he app]%cant in  Ats owWn turn on merits  and
according, to Taw for compassionats appointment.
pecordingly, the application is dismissed as devoid of

any merit, leaving the parties to bear their own costs.
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