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S ii r- i D ii i r e n d e n Ku rna r ,
S/o Siir• i FJaj eshwai"" Sharma,,
R/o F'-48,, I ado ESanai ,,
Me ill--at! 1. i „
Ne w 0 e 1 it:i,1100 '50 » « hi PI-' i i i"" '•'

( Ap p 1 i c; a n t; i n p e r s o n )

Versus

1,, Govt„ of NOT of Delhi
t [-I r o u g h t f-i e Se c r e t:a r y ( Me d i c a I) ,,
0e 1 ii i Adrfi i n i s t r a t i on
5 ,, S h a m Na t h Marg, De 1 ii i

2 T h e Me d i c a 1 S u p e r 1 n t e;n d e n t:,
i N„ J-P.. Hospital,
New Delhi'-110002,., .. » Respondents

(B y Ad Vo c a t e n £5 ii r i As h wa n i Bha i"d wi a j
i;)roxy counsel for Shri Raj an Sharma)

order:

AD,IGE,.,„VC LA}..,

In this 0,.,A,., bearing No „ 2114/94 aptl], ican t

had prayed for quashing of the oral termination order

dated 4„10..,93 by which his name wtas struck off ti'ie

r o 113 a rid iia d s o u g ht r e i n s t a t e rne n t wi t: In a 11

c o n Sie u e tnt i a 1 b e n e f i t s ,,

2„, 0,.A,. No,. 2114/94 was disposed of after-

hearing applicant "s counsel ^arnd in the absience ot'
-^-CK IXKrVe.

respondents'" counssil ^ byorder da'ted 22,. 7., 99 ^ iny

se'tting aside the oral termination order ^ and holding

that applicant would be deemed to be in servxcre; but

leavirr^ it open to the department to start a fresfi
y

.ie p ra r t rn e n t a 1, p r o c e e d i n g s a g a i n s t a fa p-1 i c ;an t i ir

n



accordance uith lau, if 30 advised. v

3. Thereupon respontSnts filed Ra te.2rsV59
seeking revieu of the Tribunal.3 aforesaid order
dated 22.7.!9B in O.s;, No.2114/94. That R.fl. oas
alloued by order dated 31.7.'2000 and 0.A .Mo .211 4/.
wss listed fbr fresh hearing

4« eanu hi i o amm i •? .
^ /o f-j r j 1

sssk

Pleanuhlle appUoant has nou filed M.A .Mo .17 63/200
ing to amend 0.A .No,'211 4/94,

5. 'JB have heard appHoant uho argued his
case in person and shri 3harduaj fr raspondents.
Applicant has also filed uritten submi ssicn s/ uhi ch
are taken on rocord,^

e. Applicant's case is that he yas initially
engaged as a bearer on daily yages in LN3P Ibspital
gaoartmental Canteen u. e. f. August,1991. m 1991 a
regular vacancy of clerk became oveiUMo consequent,
to the resignatioh of the inounbent one 3hri Kanyal
Kumar. As apolloant yas enrolled Oppipyn^p.
exchange, served uith P-Ioto dated 1,7.91

(Annexure. p.1) asking him to aopear before a
selection board on 30.8.91. He claims that he yag
intervieuad by the rienbers of tlie rianaglng Committ!©
0: tne O'A'attmental Canteen and upon being saleotad
-JJS appointed as clerk vide Majp dated 23.9.91 (Ann.P-Ili
iJ.e.f. 1.10.91. ft, oiatas that he ua s psrfo rmlng his
dutias satisfaotorily all along,yhen -.11 of a sudden

4.1c.a3, he yas restrained from attending to his
duties by the general manager and upon enquiry, yas
to Xcl Oir^XXv uhs, f" "hh o Hit/ fvi o 1™.^ »•^/» had ordsrad on 4.10^93

strike of his na^ from the rolls, uhich apnlic?nt



(\

claims is illegal and arbitrary. In this connectiow

he has filed copies of various do cum en t s from 1 991

onuards (pages 15, 17, 18 and 19 etc. of OA) in

uhich he is da scribed as clerk, and also asserts

that he uas paid wages of a d.ark.?

7. Respondents in their reply deny thesP oontoitions*

They contsnd that flsmos dated 1,7.91 and 23,'9.'91 are

false and fabricated documents procured by applicant

in connivance with the then 0 PI y«M»Sharma who is

hi.mself facing a qE an various charges* Respondents

aver that applicant was engaged on trial basis on

leave vscanc y, on purely adhoc basis on a vacant

post of bearer in August, 1 991 (An nexure-R-lO), after

applicant had himself applied for appointment as

bearer on 2.'8• 91 (Annexure.H-lZ), It is further stated

that applicant was one of the 6 cooks/bearers

appointed on leave vacancy, w'tosb names u sre strudt

off the rolls w.e.f. 4,'l0,93 (Annaxure^R, 4) 4 of

those employees had filed OA No.218 6/93 in CAT

which u3s dismissed by order dated 6,1.95,

8,' Applicant has filed rejoindsr in which hs has

broadly reiterated the stand taken in the OA.

9.'̂ ye have heard applicant who arQUsd his cSse

in Darson and Shri Bhardwaj for respondents, Apolicant

has also filed written submissions which are taken

on record. IJe have considered the matter carefully,-

10, '̂ The first question for adjudication is as to

wherher applicant was validly appointed ag Clerk,

as claimed by him. In this connection there is

merit in respondents' contention that when as par

applicant's own avarmants he was aopointed as

baarar in August, 1991, how urs it that in fisno dated

n
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1.7,91 his name is stated to ha-je been j^)on:3ored by

the Canteen \/idyut Bhayan for the do st of Clork,'

Furthe mo ra the minutes of the msetinq dated

S)«B,91 in the chamber of the fl.S,- exactly on the

date and tlma of the interv/iau(Annexure-R 1) make

no mention of the selection of applicant or any-

other person. FurtN3rmore as per entries in

October,1991 attendance ragi ster ^ applicant has

b0£;n shoun in place of Shri Kanual Kunar uho subnitted

his resignation on 1,10.-'91 (Annaxure«R2), but it is

surprising that the G.fl uould ha ye issued an

interview letter on 1,7,^91 for a post which fell

vacant in October, 1991. Respondents also nolnt out

that the daqnatch nun bar of the interview latter

•jcted 1.7.•91 is In 5 digits, uhsrsa s interviESJ

letter issued by the same authority i.e. the

in the same context i.e. interview lettor for

sppointmient to the post of Cook, bearer etc." isst^d

on 14.6,91 in regard to 3mt. Kusun Sharma and

3hri Sstish (Ann0xure,l1i.3/A & B) have rinly 4 dioits«

that is within the period of barely 16 days

there is a difference of 10,000 numbers which is

practically impossible, RasoondBnts further point

out mat the 31 is not the appointing author'? ty in

the case of clerks , and it is the ibny.' secretary

of Managing Committee uho is the appointing authoritv

and hence the appoin-fcraant of applic3.nt as clerk is

illegal ab initio. It is further pointed out that

applicant's name does not appear in Hospital Order

part II No.50 SOissued on 28,10. 92 (Annaxura»R5) and

order Part II No.56 issued on 7,1.^3 (Annsxurs-R 6),.

Rather the comparative statement of canteen employaes
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prepared on 1.10.91 (Annexure.fl-7) sIdu s appli cant ŝ

nam9 as Bearer end not clerk.

11. These specific and detailed ayermnnts of

raspondsnts in their reply hay© not been cstc^oricaily

and specifically denied by applicant in his rejoindar.

His only defence is that "in any case the apoointment

uss given by respondents' oun officer the General

Managerj uho is neither related to applicant," nor has

any link uith him. Under what circtKn stsn ces and uhy/lou

the appointment uas given to him is nou a f

applicant's concern.He also invites attention to

tte copies of various documents annexed with

his OA in which he is describ sd as clerk.

12. In this conngction, a perusal of CAT^

P.B. order dated 6.1.95 in 0 ,A.No.2l8 ^93 in

which one of us C^lr. S.R .Adige, rianbsr (a) as he tten

uas a party reveals that in that order ttey a si

Bench has observed as folloust

'On the other hand the materials on

record reveal that the dlrsot

recruitment uas made by the Members
of a ftjard nominated by Shri \f. Sha ana,
G.fl, at his oun level, uithout a legal

authority and without the Inclusion of

Chairman, Managing Committas and the

Honorary Ss cretary..,... in this

connection it must ba rsn em bared thot

when the rules thsnsel^jes have been

i/iolatad in making appoin-'m antsf it-
gives no enforceable right to tte

applicants in respect of such sopoIntmants,

even if the apDointes them sel uas u 93^3

unaware that the appointments were made

in violation of the rule. "

o
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13- The aforesaid observations, which havV^.--'̂

not been shown to have been stayed, modified or set

aside were made in the context of the order dated

4.10.93 terminating the services of applicant as well

as five others as cook/bearer but they would be

equally applicable in regard to applicant's claim to

have been appoi nted as Clerk by the said V.N.

Sharma. As poi nted out above, respondents have

stated in thei r reply that applicants so called

appointment documents as clerk are false and

fabi rcated and were proflu'K'ed in conni vance with

V.N.Sharma who had no authori ty to appoi ntment

applicant as Clerk. Applicant in his rejoinder has

not denied that V.N. Sharma had no authority to

appoint him as clerk. He only asserts that he was

appoi nted as clerk by V.N.Sharma and worked as such

continuously till he was terminated by oral orders on

4.10.93, but if as is clear, applicant's appoi ntment

as clerk was made by an authori ty not competent to

appoi nt him and his appoi ntment has thus been made in

vi olati on of rules, it gi ves appli cant, no

enforceable legal right to claim reinstatement.

1 4. It also needs to be mentioned that Vidya

Nand Sharma had challenged his own dismissal from

service consequent to a D.E.^ vide di sci pii nary

authori ty's order dated 13.1.98 in O.A. No.

652/2000. That 0.A. was dimissed by order dated

20.7.2000. Meanwhile he had separately filed 0.A.

No . 272/2000 seeki ng to chal1enge the Tri bunal's

n
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order dated 6.1^95 in 0 ,A ,No .281 ^9 3, That

O.A. uas also di-smissed by order dated 20.7.2000

(copies of both orders taken on record).

s5. In M.A »No«17 63/2001 applicant- has

sought to amend the present 0,A, after a neriod

of 8 years on certain grounds.^ One of tfP

grounds Is that 0 ,A .No.2800/91 uas alloued to

be uithdraun by order dated 30.^9.93 bscau^

it uas submittsd to the Bench that during tte

pendency of that 0,A, these applicants had

got the relief,*' Applicant contends in the

pra^nt N,A.. that he uas at Si. Mo. 2 3 in that

0,A., and his consent for uithdraual of the

O.A, uas not taken^ despite his not bailing

been granted the relief, He al so sta ts-s

that an Addl,' ground he wants to take is in

regard to 0,f1,. dated 10.9,'93 uhersby tanporary

status is to be granted to casual labourers

who ha\/9 nut in 240 days (Xintinuous service in

a year."

16. Neither of the aforesaid grounds uarr^ant

amendment to the pres^n t 0.A.- If O.A. No .2800/ 91

uas allouad to be uithdraun ( in which applicant

claims he was a party) without his consent^

that cannot be made a ground to amend the nresent

OA,, and applicant's remedies lie 9lsewhe:c®.

Sim 11'-rXy as the nost of Cl rerk is not thai a

casual labourer the 0 .N, dated 10.9.93 has no

application to the facts and ci rc^Jri stances of

the present case,'^_^

I

I ! !
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17« In the result the 0,A» warrants no

interfsrsncs and is distnissad along with

n.A.No ,^17 63/2001. No costs#"

i\• \1\ .

( OR.A.ytOAyALLI ) (S.R.AOIGE 4
ME PI EE R(0) UICE CHAIRMAN (l^)

/ug/




