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NtU 0ELHI, THIS THE °l DAY OF i£CE«B£R» 1§97

HOH'BLE «R. JUSTICE K.Pl. AOAftyAL, CHAIRRAR

H0N*6iE AR. R«K. AHOOJA» ^E»B£R (A).

Chat Raa»
S/o Shfi Shi¥ Cha£an»
R/a Willage Jhanjhanpur*
P«§« Harthala (Sanakpus)
Oiatt. floradabad. •»••

C BY ADVOCATE SHRX G.O. BHAMOARI)

Va.

1« Union of India
through the Ganeral Hanager
northern Railuay
Baroda House,
nau Delhi*

The Oivisional Railway Manager
northern Railway»
Roradabad* •••••

(S¥ advocate SHRI R.L. DHAyAR)
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applicant

RESPOHDERTS.

JUSTICE K*«. AGARWALS

In this application umier Section If of the

Adiainiatratiwe Tribunals Act, IfSS, the applicant has

aainly claimed two reliefs; one for injunction against

his apprehended reversion and another for regularisation

of his services as Shunting Jamadar*

2, Briefly stated, the applicant joined his

services as Porter/Khalasi on 24.7.197S, prcmioted ae

Shunting Porter on 22*12*1979 and further promoted on

ad hoc basis as Shunting Jaaadar on 3*t.1986« It appears

that for the post of Shunting Jamadar, it was necessary

for the applicant to pass certain written and viva voce

tests conducted in 1986 or in subsequent years* In 1996,

^e had cleared the written test, but could not clear the
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fstiufi
ui»a woe* test .nd, thotefor*. glwon the *d hoe p

' to th. poot of ShuntthS 3a».dar. In awbaaouont year.
1989. 1990 and 1993, ho failod in both -pitt.n and wiwa
woo* taata, but uaa allowed to oontlnuo to hold the poat
of Shunting Oanadat on ad hoc baaia. In 1994 by the
iapusnad letter dated 26.9.1994. Annexute *-3(a). he
uaa inforeed that if he failed in the notifi«J written
and wiwa woce taata to be oonductad in Ootober 1994, he
uaa likely to be rewertad to the poat of ShuntihB Portar.
in theae cirou.at.noea. apprehendino hi. reweraion and/or
failure to face the teata, he filed the prea.nt appUoation
for the said relief»•

3, After hearing the learned eounaal for the

partie. and peruaing the record, we are of th. wiew that
without paaaing the auitability teata, the applioant
cannot ordinarily olai. regulariaation of hia aerwice aa
Shunting 3a.adar, or gat any injunction againat reweraion
to hi. aubatantiwe poat, which cannot be .aid to be punitiw.
in natura, particularly when the poet ia ad»itt.dly a
aaleotion poat. The dwiaion of the Suprexa. Court in
nmK.8I smSH W. iiwlPh or I*B1A. ciwil APPmI No.4047/91,
dated 27.9.1991 relied on by the learned oouna.l for the
applicant ia of no help to hi., beoauaa in the oeae before
the Supt«.e court, it waa found that th. appellant, therein
•ware pramotsd on th« dafinite undarsfcandins thay
yould not be rewarted unless found unfit® Tb#y» thus,

had a lagitifflate expectation to be retaini^ in the higher
post on a regular basis unless found unfit." This does
not appear to be the case in the present case. In
KUWAR V. STATE OF BIHAR* AlR 19^7 S.C. 1628» it uas

heldr

•In this conoeetion it is pertinent to note that
question of ragularisation in any asrwica including
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any GoverfMisnt aes-viQe may arise in two coh^ringencies.
Firstly, if @n any available clear vacarasies which

are of a long duration appointnents are nade on

ad hoc basis or daily wage basis by a competent

authority ar^ are continued froa ties to ti«e

and if it is found that the concerned incuabents

have continued to be employed for a long period of

time with or without any artificial breaks and

^eir services are otherwise required by the

institution which employs them, a time may come

in the service career of such employees who are

continued en ad hoc basis for a given substantial

length of time to regularise them so that the

concerned employees can give their best by being

assured security of tenure* But this would require

one pr8-»condition that the initial entry of such

• an employee most be made against an available

sanctioned vacancy by fellowinQ the rules and

regulations governing such entry* The second type

of situation in which the question of regularisation

may arise would be when the initial entry of the

employee against an available vacancy is found to

have suffered from some flaw in the procedural

exercise though the person appointing is competent

to effect such initial recruitment and has otherwise

followed due procedure for such recruitment* A need
may then arise in the light of the exigency of

administrative requirement for waiving such

irregularity in the initial appointment by competent

authority and the irregular initial appointment

may be regularised and security of tenure may be

made available to the concerned incumbent* But even

in such a case the initial entry must not be

found to be totally illegal or in blatant disregard

of all the established rules and regulations

govsrning such recruitmsnt. In any case back

door entries for filling up such vacancies have

got to be strictly avoided* however, there would

never arise any occasion for regularising the

appointment of an employee whose initial entry

itself is tainted and is in total breach of the

requisite procedure of recruitment and especially
when there is no vacancy on which such an initial

entry of the candidate could even be effected.

Such an entry of an employee would remain tainted
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frofli the very iaeginpiing anii no qyestii

regularising such an illegal entrant yould

ever survive for consideration, however

Gonpstent the recruiting agency nay be.*
(Emphasis supplied).

In the present case, it may be assumed that the ad hoe

appointment of the applicant as Shunting Jamadar was

^gainst an available sanctioned vacancy, but it cannot

be assumed that it was by following the rules and

regulations governing such entry. The vacancy was required

to be filled on the basis of the recommendations of the

Selection Board and the procedure to be adopted by tha

Selection Board is given in paragraph 21S of the

Establishment Manual of the Railway Board. Clause (g)

of paragraph 219 of the Manual providess

"(g) Selection should be made primarily en the
basie of overall merit, but for the guidance of
Selection Board the factors to be taken into
account and their relative weight are laid down
belows

Maximum fitualifyinf
»arka marks

(i) Professional SO so
ability

(il) Personality,
address. Leader-*
ship and academic
qualification

(iii) A record of is
service

(iv) Seniority 15

20

MOTE (i) The item *record of service* should
also take into consideration the perfor
mances of the employee in essential

Training Schools/institutes apart frcw
the examining CRs and other relevant
records.

(ii) Candidates must obtain a minimum of
30 marks in professional ability and

marks of the aggregate for being
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placed OR the pansl* yhere writtaii

^ aRd oral teata are held for adjudgias
the profesaioRai ability, the written teat
ahould not be of less than 35 narks and
the candidates nwst secure 60)& narks
in written teat for the purpose of being
ealled in viva-^voce teat. This procedure
is also applicable for filling up of
general posts. Provided that 60^ of the
total of the narks prescribed for written
exanination and for seniority will also
be the basis for calling candidates for
viva-voce test instead of 60^ of the
narks for the written exanination,*

The learned counsel for the respondents subnitted that in

the suitability test held in 1986, the narks for various

head# or fields of test were as followss

For written test ... 35

For viva voce ...

For professional ... 15 narks
ability

For Personality, address,
leadership i acadsnic ... 20 narks

For •eruicB record ... 15 .grks
For seniority ... ,5

It uae not disputed that the applicant had cleared the
written test but it was argued that he could not be
eiaarn) in wlva voce test, yhat were the reeults of
other tests, are not clear to us. The fact renains that
the applicant was given ad hoe prcotlon and wae allowed
to hold the post continuously till the date of application
and is continuing in the post till the date of this order,
though he was not suoceaaful In eubaequant ouUabilUy
teat, held in 1969, 1990 and 1993. Under the., oircctanoea.
the question is: if he was not CMpetent for the post,
or could not be selected by the Selection Board after
taking into oonaid.ration the v.riou. feotore .entioned
in peregraph 219 (g) of the B.nu.l, why he w« ,Hcued

-y^ to continue on the poet for such a iong ti««» under th...
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©ircunstauce®, ue are ©f the view that the reaponWnta

nay b® directed to consider the case of the applicant

for his regolarisetieo against the post ©f a Shunting

•affiadar in the light of the said facts and such other

facts as «ay be considered relawaot for that purpose#

4» In the result, this application succeeds and

the respondents are hereby directed to consider if the

applicant can be regularised as a Shunting Jahadar in

the context of the facts hereinbefore aentieoed and

such other facts as nay be considered relevant and

"®«e88®ry in that regard# This »ay be done by a reasoned
A order and cemeunioated to the applicant, as far as

possible, within a periix^ of four months from the date

of receipt of a copy of this order* ho costs#

(iC.n.A&AfiyAL)
CHAiSftAN


