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CENTRAJL ADKIKIoTRAII'w'E T.-.IFUNAL
PRINCITAL 5£!:rK

NEW DELHI

O.A No.:=32/94

He. 2076/9^

New Delhi this the 14th day of £epte?rber, 1999

Hon'ble Smt.LaV.shird Swardnathan, Member(J)
Hon'ble Shri S.P.Biswas, l4eroer (A)

C.A 1902/94

Shri I.C.Mittal,
S/0 late Shri Data RaT;,
R/0 52,Todar Mai Lane,
New Delhi and employed as
Executive Engineer in the
Ministry of Surface Transport
(Road Wing),Parliament Street,
New Delhi.

(By Advocate Shri D.R,Gupta )
V

versus

1,Union of India through
Secretary,
Ministry of Surface Transport,
Transport Bhawan, Parliament Street,
New Delhi.

2.Director General (Road Development)
and Additional Secretary,
Govt.of India, Ministry of Surface
Transport, Transport Ehevan,
parliament Street, New Delhi.

Advocate Shri S.M.Arif )

0.A.2076/94

Sh.I.C.Mittal
S/0 Late Sh.Data Ram,
R/0 52,Todar Mai Road,New Delhi
and employed Executive Engineer
in the m/0 Surface Transport
(Roads Wing), Parliament Street,
yew Delhi.

(By Advocate Shri D.P, Gupta )
versus

1 .Union of India through Secretary,
Ministry of Surface Transport,
Transport Bhawan, parliament Street,
New Delhi.
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2.Deputy Secretary to the Govt.of
India, Ministry of Surface
Transport# Parliament Street#
mw Delhi

l.Uoder Secretary to the Govt.of
Xndia#Kini8try of Surface Transport#
Parliament Street# Mew Delhi.

(By Advocate Shri S.M.Arif )

•.respondents

ORDER (ORAL)

(Hon'ble Sint.Lakshini Swaminathan# Member (J)

Both the learned counsel submit that as the issues

involved in the aforesaid two applications are between the sane

parties and are connected^ they may be heard together. Acoordingly

these two OAs# nanely# OA 1902/94 and OA 2076/94 have been heard

together and are being disposed of hy a coomon order.

2. Shri D.R.Gupta# learned counsel for the «qpplicant in

OA 1902/94 has prayed that the penalty order of withholding

ment for three years without coimnulative effect imposed on

applicant dated 16.12.1993(Annexure A-1) should be quashed and

set aside. This order has been passed by the respondents ^ter

holding a departmental enquiry under Rule 14 of the CCSiCChi

Rules# 1965. Learned counsel had referred to the findings of

the Inquiry Officer dated 1,9.1992 that the charge levelled

against the ^plleant was proved. The article of charge agairst

the applicant was that he had not complied with the order of

transfer issued by the respondents dated 8.6.1990 and in spite

of various memos.issued to him from time to time he continued

to send applications for grant of leave on medical grounds. It

is stated that the applicant was relieved from his duties as

Executive Engineer at New Delhi to resume his place of joining

at Guwahati by order dated 14.6.1990. Finally# it is stated

that the applicant joined at Guwahati after one year#one month

and sixteen days vide letter dated 30.7.1991. Learned counsel

for the ipplicant has drawn our attention to the observations

of the Inquiry Officer in Paragraphs 3 and 4 of his report.
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HI. contention 1. that Inquiry Officer had htoself th,,
the aditlnl.tratlon was unable to produce the peon book record
to .h»>thBt either the transfer order dated 6.6.1990 or tbe
rellevlnq order d.t«, 14.6.1990 was .«r serv«l on the ,ppiic.„r
HI. contention, therefore. 1, that the fl„si„„ Inquiry
Officer which have been accepted by the competent authority who
i.«PO.ed the penalty of withholding of three year, lncre«„ts
without cunmulaUve effect are based on no evidence as the cbser.
vatlons of the inquiry officer would show that they were unable
to produce any record to .how that they he! served the« relevant
orders on the «q,pllcant. Learned counsel he! al«, taken another
around for challenging the validity of the penalty order.nmaely
that the ivlce cf had not been glwn to the ey^iicant'
prior to the order"SSS served on him which was l„ violation of
the principles of natural justice. He hes also relied on anumber
of judgements which ha» been tn«,ted In the rejoinder es wen .s
the judgement of the Hon-bl. Supream Court In ».j Hahmlur Sh....
Vs. gpi <e ore ( 1998(9) SCC 4583.

3. The respondents In their reply beve controverted the above
feots. Shrl S.M.Arlf.leamed counsel for the respomlents has
.utoltted that these oA. are not malnuinable on the ground that
the applicant has deliberately suppressed the relevant facts and

.In fact. ha. tried to mislead the Court by submitting that the
inquiry Officer has based his conclusion on wrong premnaptlony.
Be has also very vehemently submitted that It Is not open to the
hppllcent to quesuon the receipt of either the transfer orter

on 25.7.1991. Learned counsel has also submitted that It was
only after the decision of the Tribunal In oA 577/^1 that the

Of tho posting at Guwahatl In pursuanceOf the is^gned transfer order dated 6.6.1990. He has also
submitted that the lafugned transfer order in that cm>e trtileh t.
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also basis of the penalty order in the present applications did

not pertain to him only Inat ta«elve other officers v\k> all have

complied with /I? orders^ except the applicant. Learned c»>uasel
•0£.

has submittecr official file containing the transfer order dated

8,6,1990 for our perusal. He has also mentioned that the a^licant
the fact

ought to have mentianed/regaiding the filing of tlu earlier OA

(OA 577/1991) in para 7 of the application which he has failed

to do and it is only after the respondents referred to this faot,
that

/t?he applicant has mentioned that he had filed an OA earlier in

the rejoinder filed by him on 6,2,1995, To this^ Shri Gupta,

learned counsel for the applicant submits that reference to

OA 577/1991 was not mentioned in the two OAs because the applicant

thought that this was not relevant for this purpose,

4, Learned counsel for the respondents has submitted that

the Tribunal in its order dated 25,7,1991 in OA 577/91 had

categorically stated as follows}-

" The applicant is posted as Executive Engineer in the

Ministry of Surface Transport (Roads Wing) at New Delhi.

Though the fact has been suppressed in the OA,,yet the

applicant at the Bar, on enquiry from the Bench, admitted

that he is posted in Delhi from 1975, After the orders

were passed on 8.6,90, the applicant served a notice

upon the Secretary, Ministry of Surface Transport,

Parliament Street, Now Delhi through his counsel on

20.6,90 (Annex.E.) • This notice served by his advocate

belies the stand of the applicant that he wais not

served with the transfer order and he had no knowledge

of the existence of the transfer order because he was

on sick leave,"

He has also drawn our attention to the following paragraphs in

the reply filed by the respondents:

" Even the UPSC in their adviCe on the matter have

observed that it is inconceivable that the charged

officer would have received none of the communications

which were sent to them through registered post.
Further the Commission, have also taken note of the



-5-

representation against Shri Mittal's transfeKmafie

by his wife on 20.6,1990 addressed to MOST(SPT) and

that she also approached the Minister Shri L.K.iWivmi*

M.P. (Loh Sabha) on 9*7,90 and that the chargec^ffioer
himself filed a petition in CAT against ths transfair

order idiich was dismissed on 25«7,9l«"

Learned counsel has contended that fr«n the aibo've, it

is, therefore, clear that the applicant was not only aware of

the transfer order but it was also served on him. He has also

submitted that it was also noted by the ^j^bunal in its order

dated 25,7,1991 that the applicant had/ccwie with clean hands

and therefore, cost of Rs,300/- was imposed upon the

applicant. In the circumstances, learned counsel has submitted

that the contention of the applicant's counsel on the same

point that the impugned transfer order has not been served om

the applicant cannot be taScen at this st^e,

m have carefully considered the pleadings and tte

submissions made by the learned counsel for the parties*

From tl» order of the Tribunal in OA 577/1991 dated

25,7,1991^ reproduced in paragraph 4 above, it is clear that

the transfer order dated 8,6,90 had been served on the applicant

who had later served notice on the Secretary, Ministry of

Surface Transport, Parliament Street, Hew Delhi through his

counsel on 20.6,90 which has been noted in that order. It is

further pertinent to note that the Tribunal had observed

that "this notice served by his advocate belies the stand of

the applicant that he was not served with the transfer order

and he had no knowledge of the existence of the transfer ocfer

because he was on sick leave. (Emphasis added)

Ms as a coordinate Bench are bound iw fStiftu by the
findings of the Tribunal on these facts in OA 577A991. Tbece^re,

the contention advanced by Shri D,R, Gupta, learned counsel for
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the applicant that the Impugned order dated 8.6,1990

relieving order dated 14.7.1990 were never served on the eppllc«^«

cannot be accepted and Is rejected,

8, in the facts and circumstances of the case, we are also

unable to agree with the contentions of the learned counsel fi>r

the applicant that the declaration made ty the applicant In

paragraph 7 of the OA 1902/1994 Is correct. The applicant being

a Class I Officer of the Govt.should have correctly mentioned

In the OAS that he had filed an earlier OA 577/1991 in this

Tribunal which had been disposed of by order dated 25.7.1991,

which Is also based on the Impugned transfer order followed

by the relieving order dated 14.6.1990. In the facts and

circumstances of the case, we are, therefore, unable to agree

with the contentions of the learned counsel for the applicant

that earlier OA filed by the applicant has no relevance or

significance whatsoever in the present set of facts. are

constrained to note that the observations already given by

the Tribunal in the earlier order dated 25.7.1991 are further

supported by these facts. We, therefore, reiterate what has

been stated in the order dated 25.7.1991 that the applicant has

not approached the Tribunal again with clean hands and on this

ground alone these OAs are liable to be dismissed.

9, In view of what has been stated above,OA 1902/1994

and OA 2076/1994 being devoid of any merit are dismissed.In

the circumstances of the case, we also impose cost of Rs.500/-

(Rupees Five hundred only) upon the applicant in each of the

OAS in favour of the Respondents which should be paid forthwitl:,

10, Let a copy of this order be placed in OA 2076/1994.

(S.FrBiB^fasT^ (Smt.Lakshmi Swaminathanj
Memtier(A) Merober(j)
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