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CENTRAL AOMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH:NEw DELHI

OA. Np.1107 of 1954

Dated New Delhi, this 99/{day of October,1994

Hon!bte Shri J. Pe bhdrma,ﬂemberélg
Hon'ble Shri B. K. Singh, Member(A

Shri M. K. Bhandari
R/o P-26, Green Park Extn.,
NEw DELHI-110029.. .. Applicant

By Advocate: Shri B. K. Aggarual
Versus
Union of Indie through

1. The Chairman
Telecom Commission
Sanchar Bhawan . LT
20 Ashoka Rpad : RIS
NEWw DELHI-1 cun

2. The Chief Generel Manager
De1hi Telephones,MTNL,
Khurshidlal Bhawan, Janpath
NEw OELHI-S50

3, oshri L. C. Agarwal
Chief Genersl Manager SH
Delni Telephones,MTNL, SRR
Khurshld}al Bhawan, Janpath ' o
NEW DELHI-SO «++ Respondents L

By Advccates: Shri M. M. Sudan and
Shri A. K. Sikri

JUDGEMENT
shri B. K. Singh,M(K)
This O0A,No.1107/94 has been filed under Sectioé 15

of the Administrative Tribunal Act,1985 against the

impugned orders - (i) No0.372-3/5TG-111 dated 11.2.94

issued by Director(staff-Il), Department of Teleccmmunisa&ﬁéé?f

New Delhi, and (ii) No.STA-1/16-943r.PA/94/31 dated
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> 6. 4.94 issued by Assistant Genersl Nanagerkﬁdmn.)
L , of the office of the Chief General Manager, Telephone, %
Neu Delhi-S0. This is regarding the transfer of ita ] _?:é;?

applicent from New Delhi MTNL to Gujrat Circle,

3 dhmedabad. - ;i%ﬁé
: 2. The uncontroverted Facts of the case are that l{
j; the applicant was appointed as LDC on 4.10.63. Ho was l}ﬁ:?f
A ‘ L
; Lo subsequently promoted to the pcst of astenographer in i.ﬂ:{
g 1971 and further promoted as Personal Assistant in i
T S
5 the year 1981, L E
¢ i
%ﬂ 3, As an experimental measuls, Government of Indie 3
19 . kil
i converted Delhi Telephones into a Public vector 3
;& : : Undertaking knoun as f®Mahanagar Telephone Nigam _ if;~ﬁ
Linited®(MTNL) with effect from April 1986 and since ..
£ | . %E
> they did not have their own staff, the staff working . = 5.
with the Government wers placed at the disposal of ig
the MINL, The applicent was promoted to the post i
'3'* : - of Senior Personal Assistant in the grade of %, 2000~
A :
¥ 4
i . L
T 2200 with effect from 30.10.90 vide Annexure ‘4’ L s
;; g :
i enclosed with the paper book. The applicant aleng
:%i with other staff are on deemed deputation to ths
| Contd, o3
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mInNL., There were serious complaints against the ?
Bppliceant regarding racketeering in organising sanction , 'f'iig
of temporaly telephenes, shifting of telephones, _ ﬂ ij

extension of temporary telephone connections dishoncstly S

and fraudulently. The CBI Filed FIR No.RC-12(4)/93-DL1

under ﬁ

dated 9.2.93 against the applicant [ the various i
sections of IPC for misusing his official position and B
entering into 8 criminal conspiracy with private psr3ons e
3

in the aforesaid undssirable activities{Annexure *A*aB' of :;¢1<%§
the paper book) «

4, On the basis of the reid conducted by the cBl

at the residence of the applicant and FIR 1cdged, the

appl icent was suspended vide letter No.NTNL/Disc/WKB/PA»':“‘(

13538/3 dated 18.2.93 issued by Respondent No,2 and ;Lff?p

annexad as ﬂnnexure'c' of the péper book. Ouring t&a _ ‘1; 1f
period of suspension, the applicent was @erved with

impugned order of transfer along with . another cbl!eaguﬁit:f
who was also involved in the same case/FIR. The “>ﬁf£€i

suspension order was revoked vide letter dated 6.4.94

(#4nnoxure*E'). On the basis of transfer order, nINL,

New Oslhi struck off his name from the strength of the

of fice of General Manager(Finance) ,MTNL on 6.4.84

(4nnexure R-1 of the reply). The applicant has

é?// Cortct, oot
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- Y " stated that he reported for duty on 11.4.94, but no u

E‘W' | orders of posting wers given to him. He has been f““;ﬁ

5 continuing in Delhi without any assignment on the

Ef granted . S

o basis of the interim relief = /. . by the Tribunal R

f on 10.6.94. '

. 5o The relief sought by the applicant includes }‘7fﬁ

? . prayer for quashing the impugned order as malafide fﬁ

" punitive, illegal and unconstitutional and awarding of i

}j. : _

b cost to the applicant.

( -
o 6, MNotices were issued to the respondents No.1,2&3

é as above who filed:their reply contssting the apptication

é' and grant of relief praysd for.

i' T Wo heard the learned counsel 3hri B. K. Aggarwal E

% for the applicant, Shri M. M. Sudan for the officia? "
> respondents and Shri A. K. Sikri for MINL, and perusad 'f“{;ﬂ

the record of the case and also the despartmental files -

'{ placed bafore us, - ‘iLQQf’

‘.g » ) = l

E: Geo The learned counsel for the applicant argued tnat ??

E:,* : ' it was a colourabls exercise of pewer bassd on allegnd 7 %€n

}; A

i misconduct for which CBI has already registsred & case 'f‘{?

1, , T A SR

f L and the enquiry is on. e further argued that the _  afﬁ§

é : ‘ : 4%{////_ ~ Contde,.5 . ;
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impugned orders are Vpunitiva, malafide and illegal
and are 1iable to be quashed. It waes further contended F{{
that there was no order of re-instatement of the
appl icant since no posting orders were issusd by MWINL
and tillv,he rejoins ‘after revotation of suspansian
he cannot be relieved and as such there is no
relisving order till date. It was further argusd

that transfer is no remedy for misdemeanour end that 'ff'f

if in the enquiry the applicant is found Quilty, he

may be punished according to law. It was further

argued that the impugned orders are neither in

public interest nor in the exigencies of sesrvics and

jn this connection he cited the rulings in the casas pf

State of Kerela Vs, Balakrishnan #8§3(1)°5LJ3 151.and

Rajiv saxana Us Collectsr of Central Excise ATH 1950(%)
p.378. During the perusal of récord 'we came actoss

another argument that the applicant's wifs has baan
uorking.in Safdarjung Hospital and juniors to bim

whose wives are not working, have not bsen transferred
whereas the applicant whose wife is a ssrving woman, '?ff
has been shifted against the iqstructions of the

Govarnment that wife and husband should be posted

together as far as practicable.

%25/’/J Contd,,.6
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Be Against the above, the learned counssl for LOI,

Shri M. M. Sudan argued that transfer order has bgen

made on administrative grounds. The applicent was

struck off from the strength of MTNL,New Delhi with
effect from 6.4.94. Having been struck off, it was

the imperative duty of the applicant to report for

duty to Gujrat Telecom Circle, and in defiance of the
order, the applicant filed the above OA sseking
cancellation of the transfer orders. The applicant

has besn continuing in violation of the transfer order
in the 119ht of the interim relief passsd on 10.6.94
by the Tribunal. It was further argued by him thai

the cadre of Senior Personal Assistant(Gazettod)hds a1l
India transfer liability and in view of the seizuro

of incriminating document .. “during the raid by (81,
his involvement in illegal actvities, unbecoming of 2
Government servant was' prima-facis established and that u?;:i
is how the FIR was registered against him and the (81

took the documents in - lits custody. The transfer was

made because it was apprehendsd that by their presegnce

in the same unit where he and his colleague were found

involved in illegal activities, they can interfere with

Contdes, 7
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3 the records of the case which may prejudicially
af fect the courss of investigation. Thus, he
argued that the transfer order is in the public

interest and it is neither punitive nor malafide,

‘ | The said order is not discriminatory since both the

of ficers involved have been transferred out of Desihiy
one to Punjab Telecom Circle and the other to Gujrat
Telacom Circle. A Government servant is duty-ﬁound 
to work in the best interest of public service and

= it is also possible that for his work he may not b2
rewvardsd, but once he comes under a cloud, he is
subjected to disciplinary procsedings. His involvsment
in an activity unbecoming of a Government ssrvant
has been prima-facie groved:on. the. basis of the raid
conducted by the (Bl which has registered a FIR and

” thé investigation is on and,therefore, in ordef oo
see that nexus is broken pgth the officers invglvad in
the racket of sanction of temporary telephone connactiaﬁSQ]Vfw
shifting of telephone lines and extension of tsmporary

\

telephone lines etc. were transferred, 3Jince he was

already struck off £rom the roll of the MINL on 6.4,94

there was no question of his reporting for duty on f‘ ?vf

112,94 when he received the orders revoking his

\@;/ Contd.,,. &
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suspension order. He should have gone and joined
Gujrat Telecom Circle.

19. 3hri A. K. Sikri,1earned counsel for MTNL

repeatedly argued that the application is infructuous

since he had been relieved with effect from 6.4.94 and

he managed to obtain the interim stay ordsr only by
syppressing this fact. He also argued that it is an
administrative transfer order and it is neithsr
punitivs nor malafide end it is notviolative of the
statutory rules. There is no cause of action for the
applicant to challenge the transfer order and in %hié‘
(a) |
connection, he cited the rulings in cases ofyB, Varedha -
Vs, State of Karnatak§(1986) 4 5CC 131 wherein the
Hon'ble Supreme Court held that transfer of a
Gogvernment servant is an ordinary incident of ssrv;ce
and, therefore, does not result in any alteration of
any of the conditions of service to his disadvantage;
(b) Kamlesh Trivedi Vs, ICAR ATC(1988) 3 3CC 445 and
(c) Shilpi Bose Vs. State of Bihar 1951 Lab, IC(5C) 360
wherein the Hon'ble Supreme Court has held that the

court should not interfere with an order madses on

administrative grounds or in public intersst,

[ Contdss .9
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The applicant was on deemed deputation with the MTNL,

Due to strong administrative reasons, MTNL did not went

to retain the applicent on deputation. In the

Telecom Deptt.
circumstances the/ had no option but to transfer the

applicant to some other place. The transfer, thus, 1is

valid and the applicant has no right to challengo the

same. The very fact that his name has been struck off

from the strength of MTNL and since MTNL is not within

the jurisdiction of the Tribunel, no direction can bs

jssued by the Tribunal as there is no notification wrdet

Section 14 of the Administrative Tribunal Act,19855
The MTNL works under the administrative control of the
Ministry of Communications ofi the basis of whose
transfer orders, the applicant was relieved, Ths

applicant is an employos of the Telecommunicatisn
not
Department, Govarnment of India and is/an smploye® of

the MTNL, and MTNL has to follow the orders issued
by the administrative department.
11. After going through the record of the case

received from SP/3BI/AC/Br. Delhi, it seems that Lhe
applicant and his colleague werse obtaining the Letter

Pads of the Hom'ble Membersof Parliament @nd drafting

\@/ Contdeas®D | -7,
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letters for temporary telephone connections. In one

case they had forged a letter on the letter pad of

Dr Girija Devi, M.Pe, Lok Sabha recommending the cass
of one Rajesh Rrora,iresident of New Rajdhani Enclave,
Delhi for a telephone connection. Or Girija Devi was
contacted by the Vigilance team of the MTNL betuaen

18 a.m. to 11 a.m, on 28,1.93 and she was requested to

comment on the genuineness of her signature. She was

shocked to see the letter and stated that her signatura‘

was forged. Thus the recommendation was fake and the

signature was alse forged, 3Several other cases also
ceme to the notice of the Vigilance Branch of MTNL ‘and
these were all handed over to the CBI for enquiry.
Various documents and complaint. petitions were
received and they handed over these docuhents including
the forged signatures of M.Ps. etc. to the CBI clearly

stating therein that Shri M. K. Bhandari, ar.PA to

the Gensral Manager(Finance), MTNL, Delhi Telephonros,
Nsw Delhi and 5hri Pramod Kumar, 3r.PA to the Gesnoral

Manager(South Area),MTNL, Delhi Telephones,New Dalhi,
were dishonestly and Fraudulently'abusing their official

position and have entered into & criminal conspiracy

E@/ Contdo 00‘3?
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with each other and some private persons in running

a racket of organising senction for shifting of
telephone lines, new temporary connection of telephones
and extension of temporary telephone connectione. They
both were found to be a part of racket genarating fakse
recommendation: letters of . MRYVIRs.addressed to the
compaetent authorities.of MTNL,New Delhi and they chargad 172f
huge amount from the teléphone users/customers for
organising sanction of telephone lines through such
fake recommendation letters. Photocopies of two such

letters where the concerned Hon'ble MPs>whose pads had

been 8tolen and their signatures forged, denied iSSUiﬂé'
the letters and their denial letters were also fcruard@ﬂ4t§}
€Bl, The two letters in question were, (i) D.0. lstter
No.Nil dated 23.,12,92 purported to bs written by fr Shagimi;;ﬁ
Hashmi,MP, Rajya Sabha addressed to Mr K. K. Tirkha, P _]
(Tetephones) ,MTNL, New Delhi for extension of temporary
Telephone Nos.555—6422,'550-?372, 559~5719 and 55524033,

The Hon'ble MP denied having written this letter, end

stated that his signatures are forged and the roguest

may be cancelled by the MTNL, and (ii) D.0. lettes Mo,
Nil deted 12.1.93 purported to be writtem by Dr Girijs Devi, = °

@/ |

Contdeeod2 . ot

2oL



e ey e e S e,

A

ey n e b 4 g AN
. L

-12-
MP, Lok 3abha addressed to Mr M.R. aubranmmanyam,CiF,
De1hi Telephones for sanction of a temporary telephons

for Mr Rajesh Arora, resident of 175 New Rajdhani Enclave,

New Delhi-92 for six months. The Hon'ble MP stated that

. she never wrote such a letter and her signature was

forged.
12. On the basis of the aforesaid facts the CBI

registered a case against these two and they were placed
under .auspension. Although the provision for charging
the headquarter during suspension is within the com-

petence of the competent authority but instead of
doing that, the competent authority ordered these

deemed desputationists' transfer outside Delhi to

break the nexus and racket and as such they revokad
the suspension order and decided to shift these tus,
the applicant to Gujrat Telecom Lircle, Ahmedabad and
his colleague Shri Promod Kumar,Sr FA to Punjab
Jelecom Circle, Amritsar, A perusal of the file of
the internal vigilance and also other files produced
by MTNL clearly reflects on the work and conduct of
these two officers and we have carefully perussd the

files produced before us.

8-

Contdeo.s 13
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 M.S. Halue Vs ucl(1987) 3 SLI(CAT) 687, Amarnath Vaish

13-

13 The power of transfer is @an inherent pdminisiratiu@

power as has peen held in 8 catena of judgements by the

Hon'ble Supeeme Court and CAT, such as, Ko Gopul Ys LOI

(1967) 3 SCR 627, Pareéh Chand Vs. Controllsr of -tcres
(1970) 3 3SCC 370, €. Royappa Vs State of Tamil Nadu
(1974) 3 5CC p.3y Shanti Kumari Vs Deputy Director
(1s81) 2 scc 72, Or C. 5. Kar VUs West Bengal (1986)

5o CuN 88, Manmohan 3ingh Vs UDI (1988) 6 ATC 28, S

Vs UOL 1987 4 ATC 606 In Amarnath Vaish's case it uaa‘i:‘
held that the-inhérent pouer vested in the adminiatrativéff
authorities cannot be taken away on the basis of
guidelines issued by the departments for regulatiﬁg

transfer orders. Thus, guidelines will not hold good

wvhen the suythorities decides to shift an officer an

administrative grounds or in public interest, The sema |

view was reiterated in the €2°€ of UDL Vs 3. 5. Kirtania' -~

(1989) 3 SCC 445, Gujrat Electricity Board Vs #Atma Rad‘”““

(1989) 2 sCC 662.

14, The Hon'ble Supreme Court have frowned on

~

intervention in trensfer orders by High Courts and

b

COﬁt@, uee'i%



-14-

Tribunals when the same are made on administrative grounds
or on grounds of public interest or in the exingencizs
of public service. The judicial intervention is cal‘ied
only when malafide or mal ice is established against the
authorities ordering the trensfer. These are exceptlonal
cases wvhere . judicial intervention is ceatled
but in no other cass such as

for /. transfer on administrative grounds or in public
interst. The power of transfer is exercised under the
fFundamental Rule-15 or under corresponding rules. A1

to p8

J . g ) e ‘-
such orders being administrative in nature are not L 1ightly

interfered with by the courts. It is only where @ right

of the Governhent servant is esteblished and ths au%horit;aﬁ’"*‘

, their
have scted beyond L. pouer,.the court €an interfero, 8.0

in the case of Ko He Phadnis Vs State of MP(1971) 1 3CC
790, Bhida Daya Vs. Divisional Commercial superiniendent
(1988) 6 ATC 483, Thus, interference even by the é#pex

Courts is an exception to the rule and in 99% cases they

have upheld the validity of the transfer orders,

1% Coming to the facts and circumstances of the
present cese, the administrative orcder issued by tihs

Telecommunication Department, Government of India cf

@/' contdo 95?5




~y which the applicant is an employes, is more than justified
especially in vieu of these two 3r. PHs indulging in
undesirable activities, such as, manipulating the letter-
head pads of the Hon'ble MPs, forging their signatur63;

mak ing recommendations in their name for grant of tomporary

LTI My T e T S .

telephone connections, extension of temporary telephors 1lings
etc. In order to break the nexus of these two officers,

they have been shifted to two different places, the

Lo : applicant to Gujrat Telecom tircle, Ahmedebad and ' his

'&' colleague $hri Promot Kumar to Punjab Telecom Circle,

Amritsar. This was necessary and it is purely in public
interest. This will also enable the MINL and the parent
- : A department to ensure that the records and the incriminating |
from with

documents seized [} them are not tampered/by these.tu@

v of ficers,

16, We have éone through the rulings cited by the

learned counsel for the MTINL in cases of B, Varsdha Vs

B e et

state of Karnataka (suprs), Kamlesh Trivedi Vs ICAR(suprej, . o

J P ——

ohilpi Bose Vs State of Bihar (supra). The Hon'ble ouprems

: in B. Varedha's case
P Court has held/that Transfer of a Govermment servent is

P an ordinary incident of service and, therefore, dees not .~

result in any alterationd any of the conditions of sgrvice

to his disadvantage. ' On transfer he is entitled to Ta/08 -

i

i . @
i ! N

i
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and packing charges etc.(and also dislocation allouance.

The Hon'ble Supreme Court in the other two cases of

Kemlesh Trivedi and Shilpa Bose held that the court éhmu!d
not interfere with an order made on administrative grounds
or in public interest. In cese of Gujratvﬁlectticity feard
Vs, A.R. Sungomal Poshani AIR 1989 SC 1433 it was held
that trasf?r from one place to another.place is a condition
of service and the employee has no choice in the maﬁier.

A Government sérvant, on transfer, must comply with the
order and if there is any genuine difficuity, he has to
approach.the authorities qu its modification or camca?}atiapi?f--
If the ofder of transfer is not modified or cancelled ol
stayed, the concerned public servant must carry out the
order of trensfer. ln the absence of any stay of trensfar
otder a public servant has no justificastion to aveid the

transfer order merely on the ground of difficulty in

moving from one place to the other. In the instant @ése,

the plea teken is that the applicant has not been re’isved N
whereas the facts are contrery to this. The MINL struck hid_;lf
of f the rolls on 6.4.94 from MTNL and as such he stould have
applied for Transfer Tﬂ(DR to go to his new place of posting igf:

~

instead of making excuses that he has not been rslisved,.

0‘@ Contdeee1?
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The Hon'ble duprems Cert held in the aforesaid case
that if a perscn on trensfer fails to proceed in compliancs
to the trensfer order, he would expose himself to

disciplinéry action uncer the relevant rules. This has

not happened to the applicent till date. Butithe respordents
have the right to proceed against him. if he refuses to

comply with the transfer order from Delhi to Ahmedabad.
In the case of UOI Us 5. 9. Kirtanis JT 1988(3) sC 131,
the Hon'ble Supreme Court have directed the lousr courts
: made,

to avoid interfering with trensfer orders/either on
administrative grounds or in public interest unless there
are strong and pressing grounds'rendering the trensfsre
order illegal on ground of violation of statutory ruies

or on ground of malafide. There is no violation of
st;tutory rules in this case énd the onus was on the
applicant to prove the malafide. Except for casual
allegation that he was transferred on accpunt of Soms

authorities in MTINL who pressurized his parent department

to shift him from MTNL and trensfer him out of Daihi,

nothing else has been on the subject.

17. Mere casual allegation do not prove malafide or

malice. It has been held Dby the Hon'ble Supreme Lourt

\2// Contds <o 18
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e in case of Ke Nagaraja Vs State of “oP-(1985) 1 sCL 523

(pare-36) that:

®gurden to extablish malefide is a very heavy
‘byirden to discharge. Vague and casusl allegalions
suggesting that a certain act was done with an
ulterior motive cannot be accepted without

proper pleadings and adequate proof.”

we do not find any concrete instances and adequate

proof and pleadings on record to justify the contention

of the 1earned counsel for the applicent that his'

b
4
4
i
I
4
i
Y.
lv.
}
‘
{
.
[
i
'
N
.

trznsfer was malafide. At least he has not been able

to discharge this heavy burden which is cest on him to

the charge of malafide.
prove/Merely levelling some vaguse and casual allegations

ey

do not amount to proof or proper pleadings and as such

this contention cannot be accepted.

18. While going through the pleadings, we have come
to an averment that others whose wives are not serving,

have not been transferred whereas the applicant has been

i 7 e e 2 YT

traensferred, The Hon'ble Supremse Court in the casg of

e

Sank of India Vs Jagjit Singh Mehta(1992) 1 3CC 306 have

observed that ordinari]yg and as far as practicable

S S SR

husband and wife who are both employees should be posted

at the same station sven if their employer be different.

-}

Trensfer has to be made in accordance with the sdpinistrat ivi

@/ Contde.a 19
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needs and 3 serving couplo have to take their choica

at the threshold between career prospects and family

1ife. After giving preference to the career prosaacﬁs

by accepting such an apbointment which has an All

India transfer 1iability, the acceptance of transfer

to any place in India subordinating the need of the
couple living at one station, does not violate any
statutory rule or principle. These are merely guicS?iméa
end they cannot be kept togethef at the same station &i; ‘
for good. Therefore, this contention has also 0o BaSis
and is untenable.

1, The ground that there is discriminstion since

the other employees have not been toguched has no 3GgS.
They have preferred 2 good family life without é
serving woman, and they are not after money OF after
career prospects. They have preferred family lifs

to cereer PrOSpeCtS and as such they are @ saparaie
class altogether whereas the applicent falls iﬁ @
separate group and comes within thet group where
people go in for cereer prospects by marrying &
serving woman. fhis decision has to be taken when

one decides to marry a8 serving woman or &llows his

B

I

‘! @ .l |
K T y N

i CQﬂ“&]ds ¢35 2{} ' s
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>

wife tg take up a job. Thus, there is no
discriminstion eand as such Articles 14 & 16 of

the Constitution sre not sttracted. Thus, this
contention also falls.

20, Both Goveinment servents involved in the racket,
i.e. the present applicant Shri M. K. Bhandari,
sr.PA to the General Manager(Finance),MTNL, Delhi
Telephones, Neu Delhi end his colle ague 3hri Proped
Kumar,or.PA to the Generel Mansger(South Area),MThL;
De1hi Telephones, New Delhi, have been transferred
out of Oelhi and here alsoc there is no discriminafion.
A perusal of the files clearly goes.to shou that
there is a prima-fecie casse against both of them and,
thergfore, they have been shifted on administrative
grounds. 1t is neither & punishment nor is the¥e any

malafide involved in it.

21, In the conspectus of the facts asnd circumstences
of the caese, this application fails and is dismisaad
as such, leaving the parties to bear their ouwn costs,

22, Interim stay order granted by the Tribunegl on

10.6.94 is vacated.
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23, The departmental files may be returred to

th

(-}

counsel for respondents,

(J. P. 3harma)

Membe r( R) Member(J)
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