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NEW DELHI-50

3. ohri L. C. Agarual /
Chief General Manager
Delhi Telephones,MTNL, ^
Khurshidlal Bhauan, Danpath
NEW OELHl-50 ... Respondents ^

Bv Advocates: Shri M. M. Sudan and
Shri A, K. Sikri

JUDGEMENT

Bhri B. K, Singh,M(A)

This OA,No.1107/94 has been filed under Section 19

of the Administrative Tribunal Act,1985 against the

impugned orders - (i) No.372-3/STG-I II dated 11,2.94

issued by Director(Staff-II), Department of TelecoEHiunicatiPiiy

V a. • • '

Neu Delhi, and ( ii) No.STA-I/16-9iSr.PA/94/31 dated °
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with effect from 30.10.90 vide Annexure A3200

enclosed with the paper book. The applicant along

with other staff are on deemed deputation to ths

-2- [1-^

6,4.94 issued by Asslstent General PlenegeriAdmn.)
of the office of the Chief General Pleneger. Telephone,

Neu 0elhl.50. This is regarding the transfer of the

applicant froe. Neu Oelhl flTNL to Gujrat Circle,

Alhrnedabad #

i. farts of the case ate that2, The uncontrouerted facts or

the applicant use appointed as LDC on 4.10.63. Ha uas
subsequently promoted to the post of stenographer in

1971 and further promoted as Personal Assistant in

the year 1981.

3. As an experimental measure, Government of India

converted Delhi Telephones into a Public sector

Undertaking knoun as «Plahanagar Telephone Nigam

Lirnited^imTNL) with effect from April 1986 and since

they did not have their own staff, the staff yorking

with the Government were placed at the disposal of

the HTNL. The applicant was promoted to the post

f, 1 Accsietfant in the grade of fe» 2000-
of Senior Personal Assistant m t.ii«= y
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flTNL. there uere sellous complainta ageinet the

.applicant regarding racketeering in organising sanction

of temporary telephones, shifting of telephones,

tension of temporary telephone connections dishonestlyex

and fraudulently. The CBI filed FIR No.RC-12(A)/93-0U
un de r

dated 9.2.93 against the applicant L the various

iections of IPC for misusing his official position and

entering into a criminal conspiracy uith private psrsons

in the aforesaid undesirable activitieslAnnexure®' of

the paper book) •

On the basis of the raid conducted by the CBi

at the residence of the applicant and FIR lodged, the

applicant uas suspended vide letter No.nTNL/Disc/FlKB/PA» :

13538/3 dated 18.2.93 issued by Respondent No. 2 and

annexed as Annexure'C of the paper book. During t-he

period of suspension, the applicant was served with

impugned order of transfer along with another colleagua;

who was also involved in the same case/FIR. The

suspension order was revoked vide letter dated 6.4.94

(Mnnoxure'E'). On the basis of transfer order, RTNL,

New Delhi struck off his name from the strength of tha

office of General PlanagerCFinance) ,f1TN L on 6.4.94

(Annexure R-1 of the .reply). The applicant has "
Contd,
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stated that he reported for duty on 11,4.94, but no

ordare of posting were given to him. He has been

continuing in Delhi uithout 90y assignment on the
granted

basis of the interim relief - by the Tribunal

on 10. 6.94.

The relief sought by the applicant includes^

prayer for quashing the impugned order as malafid8»

punitive, illegal and unconstitutional and awarding of

cost to the applicant.

6, N^otices were issued to the respondents No. 1,2^3

S3 above who filed their reply contesting the application

and grant of relief prayed for.

7), Uq heard the learned counsel ihri B, K» Aggaroal

for the applicant, 3hri f'l. Budan for the official

respondents and 3hri A. K. oikri for WTNL, and perusad

the record of the case and also the departmental filos

placed bofore us,

y. The learned counsel for the applicant argued that

it was a colourable exercise of power based on allagod

misconduct for which CBl has already registered a case

and the enquiry is on. 06. further argued that the

C#ontdo 9 9^
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impugned orders are punitius, malafide and illsgal

and are liable to be quashed. It was further contended

that there was no order of re-instatement of the

applicant since no posting orders were issued by

and till he rejoins after revocation of suspsnaion

he cannot be relieved and as such there is no

relieving order till date. It was further argued

that transfer is no remedy for misdemeanour and that

if in the enquiry the applicant is found guilty, ha

may be punished according to law. It was further

argued that the impugned orders are neither in

public interest nor in the exigencies of service and

in this connection he cited the rulings in the cases of

itate of Kerala Balakrishnan 4993C1)''ijL0 151. and

Rajiv iaxana Ws Collectsr of Central Excise ATH 1990(1)

p. 378. During the perusal of record uie came across

another argument that the applicant's wife has baan

working in Safdarjung Hospital and juniors to bira

whose wives are not working, have not been transferred

whereas the applicant whose wiP® I® ® serving ucnisn,

has been shifted agai"®^ instructions of the

Government that wife and husband should be postsd

together as far as piracticable.

Contd6...6
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Against the above, the learned counsel for UOI,

Shri M. Judan argued that transfer order has boen

mads on administrative grounds. The applicant uas

struck off from the strength of WTNL,Nbu Dalhi uith

effect from 6,4.94. Having been struck off, it waa

the imperative duty of the applicant to report for

duty to Gujrat Telecom Circle, and in defiance of ths

order, the applicant filed the above OA seeking

cancellation of the transfer orders. The applicant

has been continuing in violation of the transfer order

in the liQht of the interim relief passed on 10.6,94

by the Tribunal. It was further argued by him that

the cadre of Senior Personal A3sistant(Gaze ttod) hiis all

India transfer liability and in view of the seizuro

of incriminating document 1- during the raid by C8I,

his involvement in illegal aetaviti€,a, unbecoming of a

Government servant uas' prima-facie established and that

is hou the FIR was registered against him and tha C0I

took the documents in ' its custody. The transfer was

made because it uas apprehended that by their prassnca

in the same unit uhere he and his colleague were found

involved in illegal activities, they can interfere with

Coj'itdo, .7
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4 the records of the case which may prejudicially

affect the course of investigation. Thus, he

argued that the transfer order is in the public

interest and it is neither punitive nor malafide,

I

The said order is not discriminatory since both the

officers involved have been transferred out of Oelhii

one to Punjab Telecom Circle and the other to Gujrat

Telecom Circle, A Government servant is duty-bound

to work in the best interest of public service and

it is also possible that for his work he may not bo :

rewarded, but once he comes under a cloud, he is

subjected to disciplinary proceedings. His involusment

in an activity unbecoming of a Government servant

has been prima-facie proved«on.theibasis of the raid

conducted by the CBl which has registered a FIR and

the investigation is on and, the refore, in order to

see that nexus is broken both the officers invblvad i-

the racket of sanction of temporary telephone connoctionsv

shifting of telephone lines and extension of temporary

telephone lines etc, were transferred, oince he uas

already struck off tf.om the roll of the FITNL on 6,4894

there was no question of his reporting for duty on

11o2»94 when he received the orders revoking his

(K
Contdo,,8
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suspension order. He should have gone and joined

Gujrat Telecom Circle.

10. ahri A. K, Sikri,learned counsel for flTNL

1- i.1. ... libation is infructuousrepeatedly argued that the applic .

since he had been relieved with effect from 6.4,94 and

he managed to obtain the interim stay order only by

ayppressing this fact. He also argued that it is an

administrative transfer order and it is neither

punitive nor malafide and it is notviolative of tte

statutory rules. There is no cause of action for fche

applicant to challenge the transfer order and in this
(a)

connection, he cited the rulings in cases ofj/B, Varadha

Us, State of Karnataka( 1986) 4 BCC 131 wherein the

Hon'bls supre™ Court Hold that transfer of a

Government servant ia an ordinary incident of service

and, therefore, does not result in any alteration of

any of the conditions of service to his disadvantageJ

(b) Kamlesh Trivedi Us. ICAR ATC(1988) 3 ^CC 445 and

(c) Shilpi Bose Us. State of Bihar 1991 Lab,IC(aC) 360

uherein the Hon'ble Supreme Court has held that the

court should not interfere with an order made on

administrative grounds or in public interest,

Contd,, ,9
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The applicant was on deemed deputation uith the PlTMu.

Due to atrong adminiatratiua reaaons, flTNL did not

to retain the applicant on deputation. In the

PUoumatanoaa\VeT-d^^o Vption hut to transfer the

lioant to some other place. The transfer, thus, is

ualid and the applicant has no right to challenge the

The very fact that his name has been struck off

from the strength of "TNL and since flTNL is not uithin

the jurisdiction of the Tribunal, no direction can be

issued by the Tribunal as there is no notification under

Section 14 of the Administrative Tribunal Act,1985o

The flTNL works under the administrative control of the

Ministry of Communications oft the basis of whose

transfer orders, the applicant was relieved. The

applicant is an employee of the Telecommunication
not

Dspartraent. GovarnroBnt of India and is/.an employee of

the MTNL, and MTNL has to follow the orders issued

by the administrative department.

11. After going through the record of the caso

received from SP/S8I/AC/Br. Delhi, it seems that the

applicant and his colleague were obtaining the Letter

Pads of the Hon'ble Mambersof Parliament draftirc}

Contd.». lO
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lettera for temporary telephone connectiona. In one

case they had forged a letter on the letter pad of

Or Girija Dev/i, n.P., Lok iiabha recommending the caas

of one Rajash Arora, resident of New Rajdhani Enclave,

Delhi for a telephone connection. Or Girija Devi was

contacted by the Uigilance team of the PITNL betuoen

ID a,m, to 11 a.m. on 28. 1.93 and she was requested to

comment on the genuineness of her signature. She was

shocked to see the letter and stated that her signaturo

uas forged. Thus the recommendation uas Lfake and the

signature uas also forged. Several other cases also

came to the notice of the Uigilance Branch of WTNL and

these uere all handed over to the CBI for enquiry.

Uarious documents and complaint petitions were

received and they handed over these documents including

the forged signatures of fi'Ps. etc. to the CBI clearly

stating therein that Shri fl. Bhandari, •ar.PA to

the General l*lanager(Finance), flTNL, Delhi Telephonos,

Nau Delhi and Shri Pramod Kumar, Sr.PA to the Csnoral

nanager^South Area),I*ITNL, Delhi Telephones,New Dalhi,

uere dishonestly and fraudulently abusing their official

position and have entered into a criminal conspiracy
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yith each other and some private persons in running
I •

a racket of organising sanction for shifting of

telephone lines, new temporary connection of telephones

and extension of temporary telephone connectiono They

both were found to be a part of racket genorating fake

recommendation; letters of . Ps-

competent authorities of nTNL,New Delhi and they chargod

huge amount from the telephone users/customers for ^

organising sanction of telephone lines through such

fake recommendation letters. Photocopies of two such
• I '

letters where the concerned Hon'ble flPs* whose pads had ?

b§en stolen and their signatures forged, denied issuing

the letters and their denial letters were also forwarded to

CBI. The two letters in question were, Ci) D.O. letter

Mo,Nil dated 23,12.92 purported to be written by Rr ihaniira j;

HashmijRP, Rajya Babha addressed to Rr K, K. TirkhajGR
-L -

(Telephones) jMTNL, New Delhi for extension of temporary

Telephone Nos. 555—6422, 550—7372, 559—5719 and 5S5<=»4033»

The Hon'ble RP denied having written this letter, end

stated that his signatures are forged and the roquest

may be cancelled by the flTNL, and (ii) D.O. letter Mo.

Nil dated 12.1.93 purported to be written by Dr Girija Oev^,
I

Contd. ,,12 . '
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>< WP, UK iabha addressed to Wr n.R. aubranmmanyam,CCFi,
Oalhi Telaphonas for sanction of a tamporary talephor.d

for fir Rajash Arora, rasidant of 175 Nsa Rajdhani Encle.s,

Nay Dalhi-92 for six months. The Hon'bla flP stated that

she naser wrote such a latter and her signatura was

f orgsdo

12. On the basis of the aforesaid facts the CBI

registered a case against these two and they were placed

under .auspension. Although the provision for chansing

the headquarter during suspension is uithin the com

petence of the competent authority but instead of

doing that, the competent authority ordered these

deemed deputationists' transfer outside Delhi to

break the nexus and racket and as such they revoked

the suspension order and decided to shift these tuo,

the applicant to Gujrat Telecom Circle, Ahmedabad and

his colleague ohri Promod Kumar,3r PA to Punjab

Telecom Circle, Amritsar. A perusal of the file of

the internal vigilance and also other files produced

by flTNL clearly reflects on the uork and conduct of

these two officers and ue have carefully perused the

files produced before us.

Contdo ..13
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^ 13. The power of transfer is an Inherent pd.lnistrstiwB
p„.er as has Oean held in acatena of 3wd«e„ents hv the

Court and CAT, such as. K. Gopul. Us i'OiHon'ble iupcen^e Court

(1967) 3SCR 627. Paresh Chand We. Controller of a,ores ,

1,570) 3sec 370, C. Royappa We State of Ta.il Nadp
(1974) 3sec p.3, Shanti Ku.ari Ua Deputy Director

(1981) 2see 72, Dr C. S. Kar Us West Bengal (1986)

90 CWN 88, Itanmohan Singh Us UOI (1988) 6 ATC 216, •

M.S. Helue Us 001(1987) 3 5L3(CRT) 687, R.arnath Ueish •

ya DDI 1987 4RTC 606. In R.arnath Uaish's case it was !;
held that the inherent power uasted in the adroiniJ-ratiao

authorities cannot be taken away on the basis of

guidelines issued by the departments for regulatiro

transfer orders. Thus, guidelines will not hold good

uhen the authorities decided to shift an ofric93 on

administratiue grounds or in public interest. The same

view was reiterated in t^e

(1989) 3 see 445, Cujrat Electricity Beard Us Atma Ran "

(1989) 2 ^CC 682.

14. The Hon'ble Supreme Court have frowned on

intervention in transfer orders by High Courts and

case of UOI Us 0= Kirtania

Contd. <5
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Tribunals when the same are made on administrative grounds

• r on grounds of public interest or in the exingencisa

of public service. The judicial intervention is ca!'?sd

only uhen malafide or malice is established against the

authorities ordering the transfer. These are exceptional

cases - where judicial intervention is taUsd

but in no other case such as
for / transfer on administrative grounds or in public

i

interst. The power of tri^pafer is exercised under tha

Fundamental Rule^lS or under corresponding rules. tJ-ill

to ha .

such orders being administrative in nature are not x

interfered with by the courts. It is only where a right

of the Gouernibent servant is established and the suthoriiios

their
have acted beyond L~ power». the court PSD; interfero, e.g..

in the case of K« H« Phadnis Us dtate of flP(l97l) 1 oCC
\

790# Bhida Oaya Us, Divisional Commercial ouperintsndont

(1986) 6 'ITC 483, Thus, interference even by the ^ipex

Courts is an exception to the rule and in 99^ cases they

have upheld the validity of the transfer orders.

IS. Coming to the facts and circumstances of the

present case, the administrative order issued by ths

Talecommunication Department, Government of India of

Co ntd.
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^ which the applicant is an employe®, is more than justifiad

aspecially in vieu of theae two ar. P^s indulging in

undesirable activities, such as, manipulating the lettor^

head pads of the Hon'ble MPs, forging th.eir signaturaa,

making recommendations in their name for grant of tomporary

telephone connections, extension of temporary telephone Unss

etc. In order to break the nexus of these two officers,

they have been shifted to two different places, the

applicant to Gujrat Telecom Circle, Ahmedabad and his

colleague ^hri Promot Kumar to Punjab Telecom Circle,

Amritsar, This was necessary and it is purely in public

interest. This will also enable the flTNL and the parent

department to ensuro that the records and the incriminating

from with ^
documents seized them are not tampered£by these two

off icerso

1$, Uq have ^one through the rulings cited by the

learned counsel for the PITNL in cases of B. Varedha Ws

itate of Karnataka (supra), Kamlesh Trivedi Us IC^R(suprc.},

ohilpi Bose Us State of Bihar (supra). The Hon'ble Supremo

in B. Uaredha's case
Court has held^that Transfer of a Government servant is

an ordinary incident of service and, therefore, does not

result in any alteration cf any of the conditions of sarvics

to his disadvantage. i On transfer he is entitled to T/?/OA

Contd^««16
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and packing charges etc. end alec dislocation alloaanca.

The Hon'ble supreme Court in the other tuo cases of

Kemleeh Triuedi and Shilpa Bose held that the court should

not interfere uith an order made on administrative grotnoa

or in public interest. In case of Gujrat Electricity Board

Ue. A.R. dungomel Poshani, AIR 1969 SC U33 it uas hold

that trasfer from one place to another place is a condition

of service and the employee has no choice in the mettai.

HGovernment servant, on transfer, must comply uith the

f order and if there is any genuine difliculty, he has to

approach the authorities for its modification or cancoilation*

If the ofcler of transfer is not modified or cancelled or

stayed, the concerned public servant roust carry out tha

order of transfer. In the absence of any stay of titrisfsT

order a public servant has no justification to avoid the

transfer order merely on the ground of difficulty in

moving from one place to the other. In the instant case,

the plea taken is that the applicant has not been reUevea

uhereas the facts are contrary to this. The 1*1TNL struck hio

off the rolls on 6.4.94 from flTNL and as such he sheuld hava

applied for Transfer T^D^ to go to his neu place of posting

instead of making excuses that he has not been relisued.

(?Cs^ Contdv».17
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Th. Hcn'ble iuprsM Court hold In tho afcroaoid cooo

that if a person on transfer fails to proceed in compliance

to the transfer order, he uoulS expose himself to

disciplinary action under the relevant rules. This has

not happened to the applicant till date. Butithe respondent.
• o4- hijti' if he refuses to

have the right to proceed against h.-m

comply with the transfer order from Delhi to Ahmedadad.

In the case of UQI Vs 3. 3. Kirtanie 3T 1989(3) dC 131.

the Hon'ble Supreme Court have directed the louer coiut
made,

to avoid interfering uith transfer orders/either on
..K1 ic interest unless thereadministrative Brounds or in public

.trong and pressing grounds rendering the transfer

order illegal on ground of violation of statutory rules

or on ground of malafide. There is no violation of

statutory rules in this case end the onus was on the

applicant to prove the malafide. Cxcept for casuel

allegation that he uas transferred on acppunt of soms

authorities in WTNL uho pressurized his parent department

to shift him from rOTNL and transfer him out of Delhi,
nothing else has been ,on the subject,
17, Mere casual allegation do not prove malafide or

are si

m aiice. It has bem held by the Hon'ble :.upreme Court
(?

Contd„.,18
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caae oT K. Nagarsja Us State of «.P.(l9eS) 1 SCU 523

(.pare-36) that I

''Burden to extablish malafide is a very heavy .
byirden to discharge, and casual allegations ;
suggesting that a certain act uas done uith an
ulterior motive cannot be accepted without
proper pleadings and adequate proof.®

We do not find any concrete instances and adequate

proof and pleadings on record to justify the contention

of the learned counsel for the applicant that his

transfer was malafide. At least he has not been able

to discharge this heavy burden which is cast on him to

.sgu. and casual aUssatlons ;. ^
do not aniount to proof or proper pleadinss end as such

this contention cannot be accepted.

IB, While going through the pleadings, we have co^e , :

to an averment that otherswhose wives are not serving,

have not been transferred whereas the applicant has been -

trahsferrad. The Hon'ble Supreme Court in the case of : ,

Bank of India Us 3agjit bingh nehta(1992) 1 ^CC 306 hav^

bserved that ordinaril^f' and as far as practicable , /

husband and wife who are both employees should be posted ,

at the same station even if their employer be different. ^

Transfer has to be made in accordance with the administrative;
Contd., <, 19
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O

needs end a saraing couplo have to take their choica

rne threshold betoaeh oareer prospects and family

UPS. hfter giving preference to the career prospects
p, .cceptihg aoch an eppoint^nt ehich has an

India trahsfer liaOiUty. the acceptance of trehsfor
place in India subordinating the need of the

couple living at one station, does not violate any
alatutory rule or principle. Ihese are .erely guicPUnes

tnay cannot be kept together at the same statron

for good. Therefore, this cohtention has also bo basia
and is untenablBo

The ground that there is discrimination since

the other employees have not been touched has no 'ogs.

They have preferred a good family life without

carving woman, and they are not after money or aftai

career prospects. They have preferred family Ufa

to career prospects and as such they are a separate

class altogether whereas the app] icent falls in a

separate group and comes within that group where

people go in for career prospects by marrying a

serving uo man. This decision has to be taken

one decides to marry a serving u^man
Contdeed20
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uif. tc take up a Job. Thus, there is no

discrimination and as such Articles U 4 16 of

the Constitution are not attracted. Thus, this

contention also falls,

20, Both Gov/ernment servants involved in the r ^

i.e. the present applicant Shri n. K. Bhandari,

Sr.PA to the General anagerCFinance) ,i^TNL, Delhi

Telephones, Neu Delhi end his colleague ahri Prohod

Kumar,Br.PA to the General riansgerCBouth ArBa),^UM,

Delhi Telephones, New Delhi, have been transferred

,t of Delhi and here also there is no discrimi.n<ifcion,

Aperusal of the files clearly goes to show that

there is a prima-facie case against both of them and,

therefore, they have been shifted on adroinistrative

grounds. It is neither a punishment nor is therc-t -any

malafide involved in it.
ff

21. In the conspectus of the facts and circumstfRces

of the case, this application fails and is dismisaod

as such, leaving the parties to bear their oun costs.

22. Interim stay order granted by the Tribunal on

10.6.94 is vacated.

Contd.o.21
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23o The departmental files may be returned to

the counsel for respondents.

(8,\K^o^^inQh)
I*l0mbe r(

dbc

(J» P, Sharma)
flembe r(3)


