Central Administrative Tribunal
frincipal Bench

RA 44/98 in QA 399/97
I with _
] . RA 52/98 in OA 402/§7
L~ . New Delhi, this the 13thday of November, 298
| HON BLE SMT. LAKSHMI SWAMINATHAN, MEMBER (I)
S _ ' HON BLE SH. K MUTHUKUMAR, MEMBER (A)
e : : .
: RA 44/98
- [ Indian Council of ~Agricultural

B Research (ICAR), Krishi Bhawan,

? New Delhi - 110 001 thirough 1its

: ' Director. ‘

§ 7. The Secretary, ICAR, Krishi

: Bhawan, New Delhi - 110 001.

& |

P i.  Director (Personnel), ICAR, Krishl

? Bhawan, New Delhi - 110 001.

i _ :

i 4. The Director, Central Soil and

; Water Conservation Resesrch = and

; Training Institute, Dehradun {UP).

3 : o ‘ : © ...Review applicants, p

(By Advocate Sh. A K Sikri. Sr. Counsel with Shil V.E,
Rao) : :
Versus

Sh. A K Khullar, S/0 late Sh, M R
Khuller, R/O0 453, Ram Vihar, Dehradun,
working as Sclentist (Sr. Scale) witlh

S0 St Mt 4 et et

e T e —— .

i ; ;
: Central Soil & Water Conzervation
! Research - and Training Institute,
Respondent.
.o '

(By Advocate Shri ™M K Dua)
RA No. S52/928

1. Indian Council of Agricultural

Research- (ICAR). Krishi _ Bhawan; ¥

New Delhi - 110 001 through its
Director. .

: 2. The Secretary, ICAR.  Krishi
X Bhawan, New Delhi - 110 001,
§ 3. Director (Personnel), ICAR., Krishi
; Bhawan, New Delhi - 110 001. .

4, The Director. Central Soil and

Water Conservation Research and
Training Institute, Dehradun (UP). .
Review Applicants

(By Advocate Shri A.K Sikri, Sr.'Counsel with Shri V.K.

Rao)
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P Joshielar, S/0 Late Sh. Voar dhan
Joshie. R/0 30/2 Ballupui, Dehracdun -
' Respondant.

(By Advocate Shri M K Dua)

Hon ble Smt. Lakshmi Suaminathan; Member (J)

Theze Review Applications have been filed nnder
Seétion 22 (3) (f) of the Administfative Iribﬁnals ACt,
1965 for reviéwing and settihg“aside the impugned orcder
deted 5.12.1997 which was thé common order paésed in OA
399}97 and DA 402)97. In the circumstances, these Review

Applicastions are also being dispozed of by & . common

order.

Z. wWe have heard Shri A K Sikii, learned senlor
counsel for the Review applicsnts and Shri M K Due.
leairned counzel for the rsspondent at some - length end

perused the records.

3. The_contention of the applicants is that the

judgement of the Ernakulam Bench in OA 991/93, decided on

23.12.1994 which was in turn based on the order of the

1%

Principsl Benchi-;n_OA 511/90, decided on 1532.1991. 1

not in rem’ but in_personem. Shri Sikri, learned counsel
has, with greaﬁ earnestness, submitted that the
judgements of the Ernakulsm Bench as well as that of the
Princibal Bench have been dealt with by the respective
Benches 1ﬁ subsequent  Contempt Petitions, filed by the

partiec, namely, CCP 98/95 in DA 991/93 and CCP 18/97 in

CA 511/90. In para 2 of the order dated 11.2.92 pazsed
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in CCP 18/92 by the Principal Bench, after quoting the

cperative part of the judgement, it was held that the

Judgement is declaratory, "in that, it is declared that
the service rendered in the 'S grade has to be counted

as service in the ARS whether such service is in Class I
or Class II or whether it 1s in a Gazetted post or not.
This ﬁudgement has a bearing on the'placemenf/ promoticn

in the UGC pay package adopted by the ICAR". The

judgement of the Tribunal in OA S511/90 was taken ;n

~appeal to the Supreme Court which was dismissed on

5.9.1991 and a Review Aooiication filed before the Court

was also dismissed on 29.1.19%2. In CCP No. 98/95 in OA

991/83, the Ernakulam Bench has observed as follows:

"The Delhi Bench only said that 'S’ grade

service 1s also ARS service. While this

Benc:h said that the entire: 'S° service or

equivalent, should be . reckoned Tor

counting the length of service. There
are obvious and significant differences,

between the declaration in OA S11/90 and

the directions in 0OA 991/93,

XXX XXX XXX XXX XXX XXXX
Learned counsel for the ICAR who argued
his case with great thoroughness

expressed the fear that implementation of
the directions, may attract others to

- come and claim the same benefits. Prima
facie, we do not know how an inter party
olIder would Justify those who hag
acquiesced ‘in __the prevailing state of
affairs to come with belated claims, in
the light ‘of Bhoop Singh Vs. Union of
Indis (AIR 1992 SC - 1414), State of
Maharashtia__Vs. Digambar (1995 (4) SCC
683) and Secretary to Govt. of India &
Oors. Vs. Shivram Mshadu Gaik (1995
SCC (L&S) 1140, ‘

OA __991/93 does_not declare law, but only
contains directions, binding - inter
parties. A further time of four weeks is

granted to respondents to decide on the
course of action that prudence should

counsel them."

}%2 (Emphasis added)
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4. The Review applicants have submitted that the

applicants in OA 399/97 had 1nter alia prayed for

counting their service rendered in the 'S grade or

equivalent grade for the purpose of promotion and they
had relied on theljudgemeht}of the érnakulam'Bench in OA
991/93. Shri A K Sikri, learned counsei has =ubmitted
that in para -4.14 of the reply filed to this OA, the
resbondents had submitted 'thét the judgeﬁen{ of -the
Ernakulam Bench 1n OA 991/93 had not deClared ény law but
'oniy_oontained directlons, biﬁding , inter parties,>
Therefore, the benefit of the judgement could not be
extended to similarly placed~5cientists;' They have also
submitted that in CCP 98/95, one of the Members (Hon ble
Mr. P V Venkatakrishnan, Administrative . Member) hed
deliveied the judgement in 0A 99]/93 on- 23.12.1894. In
the Cifcumstances,' learned couns?l has submitted that
even though in the reply, it hé$~been'mentioned that the

judgement 6f the Ernakulam Bench, dated 23.12.19%4 hed

not declared ahy law, and 1t was a Judgement in pérsonam
binding ;nter parties, this factlcouid not,lhowever, .be
effectively pointed out. He submits that unfortunately{
the counsel for respondents couid notAbe present to point
6ut'the Tribunal'§ Order in CCP 98/95 which had clarified
the order dated"23.12.94 based on which the‘ reply had
been filed, although he fairly admits that s copy of the

order passed in CCP 98/95 was not placed on record.

5. Le?rned Counzel s contention is that if the
orders in CCP 136/93 in OA 511/90 together with CCP 98/95
in OA 991/93 .which had clarified the earlier ordefs had_
beenn referred to in the arguments by the lesarned éounsel,

the Tribunal in the impugned order dated 5.12.97 would
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not possibly have taken a view that the Ernakulam Bench s

judgement 1s @ judgement>1g_£§mﬂand not in personam.‘ Ini
the bircumstaﬁces. Shri Sikri, learned counsel has very
cogently and forcefully submitted that in the interest of
justice and eat least to see that there jo no miscarrlage
of justiée, the oiders of the Tribunal dated 15.2.1691 1n

OA 511/90 read with the order in CCP 136/93 and the o dei

dated ¢

)

.12.94 1in .OA 991/93 read wilh the or@er in CCF
98/95 should be read &8s @ whéle which as mentiohed aboﬁe:
could not unfor tunately be placed hefore tne: impugnedl
6rder dated 5.172.%87 was Qassed, which has glven &
different interpretation to Lhe orcders paszsed .in thie
aforesald bAs. He has submitted that these facts and
carlier orders passed by the Tribunal which are relevant,
should have been nlaced before the Tribunal before the
order dated 5.12.97 wae passed and in the circumstances.

there is sufficilent reason’ for,allowiug-the application

for reviewing the o1 der anag Lo hesrr  the partles on
merites.

67- The applicants 1n R.A. have. theretore,
submitted that the petitions are maintaihable and are
within the principles laid dqwn under Order 47 .Rule 1
CPC. Shii Sikri,‘learned counsel has submitted that 1t
ijs zettled law that.even before they_take the matter to
the.higher Courtvin aDDeal, itvwéﬁ néce%sary for them tu
exhaust the remedy available to them.by way of .review,
which_they have done 1n the préseﬁt applicafions. He has
again emphasized that the resbondents in Lhe Original
Applications wer'e not represented by counsel because he
ués stuck up 1in the Hon ble Supreme Court and, therefore.
they were not abie to present the case before the

Iribunal properly or to bring the relevant orders,
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including the orders passed in CCP 98/95 and the earlier
order in CCP 136/93. Learned counsel s contention .is
that if these orders had been properly placed before the

{akae V=
Tribunal in OA 399/%7, the Tribunal may not haveL the
contrary view it has taken, namely, that the Jjudgement of

the Ernakulam Bench based on the ezrlier order of the

.Principal Bench, were orders in rem and not 1in personém.
He has, therefore, brayed that the Review Apolicétibns
may be @llowed and the order‘ dated S.12.97 may be
recalled and the parties be heard agsin on merits before
dieposing of the OCAs 399/97 and 502/97 so as to nhave

consistency in Lhe Jjudicial pronouncemeints.

On the c¢ther hend, Siirl M K Dua, leained
counsel, has submitted that the arcuments and submissions
_ made-by the learnéd counsel for the review applicants are

not covered within the provisions of Order 47 Rule 1 CPC

read with Section 220 (¢3) (f) - of the Administrative.

Tribunals Act, 1985, under which slene the spplication is

permissible. He has submitted that the apniicants have -

not shown thet there 1is any errcr on the face of thé
récord o1 any other_sufficiént fea;on to @llow the RAs.
Accoirding to‘him,?the applicants are trying to make ocut e
new case which> they cannot do. Hiz contention 1s that

'the_judgement of the Ernakulam Bench in OA 991/93 1z &

judgement in_rem and not in personsm and anytlhing said by
that Bench in CCP 98/95 cannot clarify or modify the
esrlier order. - He has submltted that the Review

applicants cennot rely on the Tribunal s orders passed in

CCP 98/95 and CCP 136/93 to argue that the orders passed

earlier by the Ernakulam Bench and the Principal Bench in

OA 93%1/93 and OA 511/90 are only binding between the

parties and are not Jjudgements in _rem, He has alszo
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submitted " that the fact that very long and detailed

- arguments have been submitted by Shri A K Sikri, learned

couﬁsel shows that the Review Applications are not
mailntanable. He has relied on a number of Jjudgements,
inter alia, Parsion Devi & Ors. Vs. 'Sumitri Devi & Ors.
(1997 (8) SCC 715), Meera Bhanja Vs. Nirmala Kumari
Choudhary, (1995 (1) scCc 170) and o\okka's_amuel Vs.  Dr.
Jacob Lazarus Chelly (1997 (4) SCC  478). He has
submitted that the Hon ble Supieme Court has held in
Dokka Samuel's case (supra) that even an omissicn on the
part of thé. counsel to ¢ite an authbrity of law doeé ot
aﬁount to én error apparent on the face of the record so
as to constitute 8 grround  for reviewing the priér
degement. AHé has., tLherefore., very vehemently submittéd
that the fai]ure of the respondents"»advocéte to  eppear
before the Tribunal when the‘impugned order wa§ passed
cannot he & sufficient ground, for allowing the review
epplication. He has, therefore;'prBQed ﬁﬁat these RevieQ

Applications may be rejected.

8. wWe have cerefully considered the pleadings

and the submissions made by the learned counsel,

9. There is ho doubt that in the presenf Review
Applications uch lengthy arguments have been_'submitted
by hoth the 'parties, more so by the leezrned cOunsél for
the applicants. Therefore, having regard to the
judgement of the Supreme_Court'in the caze of Meera
Bhanja's case (Supra) one could take & view that these
Review Applications should not be allowed bn that ground,

We are alzo sware that it i

[G)
12}

ettled law that
jurisdiction under review may not be exercised on the

ground that the decision was erroneous on merits as an
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appeal in disquise. In this case, Shri Sikri, learned

counsel has emphasized that he is not seeking the review

of the impuagned order on the basis of the first ground

under Order 47 Rule 1 CPC. namely, on the ground that

there is an error apparent on the face of the record but
0

oﬁ the other ground that there 1is  other sufficient

reason’ in the interest of justice as demonstrated by him

to @llow these Review Applications, zo that the par ties

would be able to put forward their arguments along with

relevant orders for adiudication afiesh.

10. The d1ssue in this case js whether, as
contended by Shri Sikri, learned Sr. Counsel, the full
facts and orders having. not been placed before tLhe

impugned order dated 5.12.1897 wa

)

passed, the Bench
would have céme to the conclusion that the Ernakulam

Eench judgement based on-: the earlier Pirincipal Eench

judgemenﬁ_were judgements iﬂuggm and not in persénam.v In
the 1mpughed order, 1t has been stated that they are
unable to agree with the =zubmissiors of the rezpondents
and they heave perused the order of the Tribunal and they
have $tated that 'a perusal of the order of this court
passed on the basis of the Ernakulam Bench both read
together shows tha; the Jjudgement givén’by this Court as
well as that of thé Ernakulam Benchrwérelnot judgemern s)in

1

personam rather it is a judgement in_term,

11, After giving our anxious cconsideration to

the very able arguments submitted by both the lezitned

counsel for the parties, we are in respectful agreement’

withh the observations of the maiorily judgement of the-

Supreme Court in S. Nagraj & Ors. Vs. State of

Karnataka (J7T 1993(5) SC 27) that in the peculiar facts
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and circumstances of the case, recall of the impuaned .

order is necessary in this case, in the interest of

justice. In this case, the Supreme Court has held as

.foliows:

“Justice iz & virtue . which transcends #ll
barriers. Nelther the rules of procedure nor
technicalities of law Can stand in its way. The
order of the Court should not be prejudicial to
anyone, Rule of stare decisis 1s  adhered for
consistency hut it is not as inflexible 'ip
Administrative Law @ in Public Law.- Even the
law bends before justice. Entire concept of wiit
jurisdiction exercised by the higher courts is
founded on equity and fairness. If the Court
finds that the erder was passed under a mistake
and 1t would not have exercised the Jurisdiction
but for the erroneous assumption which in fact
did not erist and its perpetration shall result
in miscairiage of justice then it cannot on any
principle be precluded Trom rectifying the error,
Mistake is accepted as valid .reason to recall an
~order. Difference lies in the nature of mistake
-and scope of rectification,Adepending on if it is
of  fact or law,. But the root from which the
-Power  flows 1s the anxlety to aveid injustice.
It 1is either stetutory or 1nherent. - The latter
is available where the mistzke iz of the Court.
In  Administrative Law, the scope is still wider,
Technicalities espart if the Court is satisfied of
the injustice then it is its constitutional anc
legzl obligation to et it right by recalling its
order. Here as explained, the Bench of which are
of~us‘(R.ML Sahsi, J) wae & member did commit an
error in placing 2ll the stipendiary gradustes in
the scale of First Division Assistants due -* to
State’s fzilure to bring correct facts on recoi d..

But that obviously cannot stand in the way of the - .

Court correcting its mistake. Such ineguitable
conzequences as have surfaced now due to vague
affidavit filed by the State cannot be permitted
to continue. : :

Review literally and even judicially = ‘means

re-examination . or re-consideration. . BRasic
ptiilosphy ~inherent in it~ is  the . univers<al
acceptance of human fallibility. vet in the realm
of law the courts and even ' the statutes lean
strongly in favour of finality of decision legilly
and  properly nade. Exceptions both statutorily
and judicially have been carved out to  correct
accidental mistakes or miscarriage of Justice...In
exercise of this power Order XL had been framed
-empewering  this Court to review an order in civil
broceedingsz on arounds analogous to Order SLVII
Rule 1 of the Civil Procedure Code",

12. The relevant point to note in this case jis

that while the Principal Bench of this Tribunal 1in OA

329/97 in  the orsl crder ceme to the concluzion that the
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previous orders of the Tribunal are judgements .in tem,

the conclusions of other co-ordinate Benches on the same

orders are to the contrary. Although we do realise that
the contrary views taken by the co-ordinate Benches of
this Tribunal on the same judgemehts have been expreﬁsed
while dealing with the contenpt petitions, they have teo
be civen some weightage'as exoregsions of  opinlons of
co-ordinate Benches of this Tribunal, Consistency 'of

judicial pronouncements is al<o ah accepiled principle of

the Courtz

It

law and unless there aye compel ling reason)

will not  unsettle tre viéw taken in-earlier litigations,
In this-view of the mattér, we Tind "sufficient reason”
in this casej te allow the review‘apoliCationS_ In  the
interest. of justice. based on the ”fundamental_orinciole
that justice is above éil”. Conseaquently, the other
judgéments'relied unch by the respondénts wiil 5ot assist
them, - _ ) )

Therefore, we &llow RA 44/98 ang pa

[&})

Ln
~

0
[45]
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and recall the impugned order dated 501

Accordingly, CLAT 332/97 and 402/97 may be iisted for

re-kearing on 2.12.1998.

(Ko UIMGttiukumar ) o (Smt. Lakshmi Sweminathan)
Member (A) : Member (J;
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