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Central Administrative Tribunal

Principal Bench

RA in OA 399/97
with

RA 52/98 in OA 902/97

New Dellii, this the I3thday of Move mber, 199S

HON'BLE SMT. LAKSHMI SWAHINATHAN, MEMBER (J)
KON'BLE SH. K MUTHUKUMAR, MEMBER (A)

RA 44/98

Indian Council of Agricultural'
Research (ICAR), Krishi Bhawarp
New Delhi - 1 1 0 001 through its-

Director .

The Secretary,
Bhawan, New Delhi

ICAR, Krishi

1 10 001.

3. Director (Personnel), ICAR, Krishi

Bhawan, New Delhi - 1 10 O'Ol.

9. The Director, Central Soil and

Water Conservation Research and

Training Institute, Dehradun (UP).

...Review appiicants.

(By Advocate Sh. A K Sikri. Sr.. Counsel with Shi i V.K,
Rao)

Versus

Sh. A K Kliullar, S/0 late Sh. M R
Khullar, R/0 45, Rarn Vihar, Dehradun,
working as Scientist (Sr. Scale) with
Central Soil & Water Conservatiori

Research and Training Institute,
.  . . RespondeTiL.

(By Advocate Shri M K Dua)

RA No. 52/38

1 . Indian Council of Agricultural
Research- (ICAR);, Krishi Bhawan, ^
New Delhi , - l ib 001 through its
Director.

-• ) he Secr etary, ICAR. Krishi
Bhawan, New Delhi - 1 10 001.

3. Director (Personnel), ICAR, Krislii
Bhawan, New Delhi - 1 10 001.

9. The Director. Central Soil and
Water Conservation Research and
Training Institute, Dehradun (UP).

... Review Applicants.

(By Advocate Shri A.K Sikri, Sr . Counsel with Shri V.K.
f\'80 )
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Versus

p  Joshielar. S/0 Late Sh. Voardhan
Joshie, R/0 30/2 Ball.upui , Dehradun

Respondent.

By Advocate Shri M K Due)

ORDER

Hon'ble Smt. Lak-shmi Swaminathan, Member CJ)

These Review Applications have been filed ander

Section 22 (3) (f) of the Administrative Tribunals Act,

19S5 for review! rig and setting aside the impugned order

dated 5.12. 199? which was the common order passed in OA

399/97 and OA 402/97. In the circumstances, these Review

Applications are also being disposed of by a commoii

order.

2. We have heard Stiri A ,K Sikri, learned senior

counsel for- the Review applicahts end Shri M. K Dua.

leai Tied counsel for Liie r'^sponderit at some lengt!'! and

perused the records.

3. The contention of the applicants is that the

judgement of the Ernakulam Bench in OA 991/93, decided on

23.12.1994 which was in turn based on the order of the

Principal Bench' in OA 51 1/90, decided on 15.}2. 1991. is

not in rern but in per son am. Sfiri Sikri, learned couiisel

has, with great earnestness, submitted that the

judgements of the Ernakulam Bench as well as that of the

Principal Bench have been dealt witl i by the respective

Benches in subsequent (..'ontempt Petitions, filed by the

parties, namely, COP 98/95 in OA 991/93 and COP 18/92 in

OA 51 1/90. In para 2 of the order dated 1 1.2.92 passed
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in CCP 18/92 by the Principal Bench, after quoting the

operative part of the judgement, it was held that the

judgement is declaratory, "in that, it is declared that

the service rendered in the S' grade has to be counted

as service in the ARS whether such service is in Class 1

or Class II or whether it is in a Gazetted post or not.

Tl'iis judgement has a bearing on the placement/ promotion

in the UGC pay package adopted by the IQAR". The

judgement of the Tribunal in OA 51 1/90 was taken in

appeal to the Supreme Court which was dismissed on

5.9.1991 and a Review Application filed before the Court

was also dismissed on 29. 1.1992. In CCP No. 98/95 in OA

991/93, the Ernakulam Bench has observed as follows:

"The Delhi Bench only said that^ S' grade
service is also ARS service. While this
Beric:h said that ttie entire' S service or
equivalent, should be . reckoned for
counting the lengtli of service. There
are obvious and significant differences,
between tiie declaration in OA 51 1/90 and
the directions in OA 991/93.
XXX XXX XXX XXX XXX XXXX
Learned counsel for ttie ICAR wl'io argued
his case with great thoroughness
e>:pressed the fear that implementation of
the directions, may attract others to
come and claim the same benefits. Pi'ima
facie, we do not know how an inter party
at-dei: would justify those who had

esced__:jin the prevailiriQ state gf
Q^hairs ._to come with belated claims, iri
the ligli.t 'of Bhoop Siriah Vs. Unigii of
Inclia (AIR 1 992 SC 1419). State of
!!lalis.!iashtr a Vs. Piqarnbar (1995 (9; SCC
683 ) and Secretary to Govt. of Indici &
fiilS-! Vs. Shivram Mahadu Gaik (1995
SCC (L&S ) n 90 ).

OA—-9 9.L7„93 does not declare law, but only
Gc>.n t.g_in_s d.,i rections. binding i n ter
£Sl_tj._6S,_ A further time of four weeks is
granted to respondents to decide on the
course of action that prudence should
counsel them. "

if (Emphasis added)
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The Review, applicants have submitted that the

applicants in OA 399/97 had iater; ^i_a_—prayed for

counting their service rendered in the S grade or

equivalent grade for the purpose of promotion and they

had relied on the judgement of the Ernakulam Bench iri OA

991/93. Shri A K Sikri, learned counsel has submitted

that in para A. IA of the reply filed to this OA, the

respondents had submitted that tlie judgement of "the

Ernakulam Bench in OA 991/93 had not declared any law but

only contained directions, binding inter parties.

Therefore, tlie benefit of ttie judgement could not be

extended to similarly placed Scientists. They have also

submitted that in COP 98/95, one of the Members (Hon ble

Mr. P V Venkatakrishnan, Administrative . Member ) had

delivered the judgeinerit in OA 991/93 on 2 3. 1 2. 1 994. In

the circumstances, learned counsel has submitted that

even tfrough in tlie reply, it lias been mentioned t^lat tlie

judgement of the Ernakulam Bench,, dated 23.12. 199'! had

not declared any law, and it was a judgement in personam

binding iiiter parties, this fact could not, however, be

effectively pointed out. He submits that unfortunately,

the counsel for respondents could not be present to point

out tlie Tribunal's Order in COP 98/95 which had clarified

the order dated 23.12.94 based on which tlie reply had

been filed, although he fairly admits that a copy of the

order passed in COP 98/95 was not placed on record.

5. Learned Counsel's contention is that if the

orders in COP 1 36/93 in OA 51 1/90 togetfier with OOP 98/95

in OA 991/93 which had clarified the earlier orders had

been referred to in tlie arguments by the learned counsel,

the Tribunal in the impugned order dated 5.12.97 would
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not possibly have taKen a view that the Erna.ula™ Bench s
3udge»ent is a Judgement Ijo'effl-and not i^jien^onarj. m
the circumstances, Shri Slkri, learned counsel has very
cogently and forcefully submitted that in the interest of
nustice and at least to see that there is no miscarriage
of justice, the orders of the Tribunal dated in
OA 511/90 read with the order in CCP 136/93 and the order
dated 23, 13,99 in OA 991/93 read with the order in CCP
93/95 should be read as a whole which as mentioned above,
could not unfortunately be Placed before the Impugned
order dated 5. 12.97 was passed, which has given a
different Interpretation to the order .= passed in
aforesaid OAs. He has submitted that these facts and
earlier orders passed by the Tribunal which are relevant,
should have been placed before the Tribunal before the
order dated 5. 12,97 was passed and in the circumstances,
there Is sufficient reason^ for allowirrg the apDlicatiorr
for reviewing the- order and to hear the parties on
merits.

f:

6. . Tlie applicants in R.A. have. there! ore,

submitted that the petitions are maintainable and are
within the principles laid down under Ordet 17 Rule 1
CPC, Shri Sikri, learned counsel has submitted that ic
is settled law that even before they take the matter to
the higher Court in appeal, it was necessary for them tu
exhaust the remedy available to them by way of teview,
which they have done in the present applications. He has
again emphasized that the respondents in the Original
Applications were not i epreserited by counsci] becau.be 1.^
was stuck up in the Hon ble Supreme Court and, therefore,
they were not able to present the case before the
Tribunal properly or to bring the relevant orders,
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including the orders passed in CCP 98/95 and the earlier-

order in CCP 136/93. Learned counsel s contention .is

that if these orders had been properly placed before the

Tribunal in OA 399/97, the Tribunal may not have^ the

contrary view it has taken, nainely, that tlie iudgeinent of

the Er nakulani Bench based on tlie earlier order of the

Principal Bench, were orders in reni and riot in personam.

He has, therefore, prayed that the Review Applications

may be allowed and the order dated 5. 12.97 may be

recalled and -the parties be heard aaain on inerits before

disposing of the OAs 399/97 and s02/97 so as to have

consistency in the .judicial pronouncements.

7. On the other hand, Siiri M K Dua, learried

counsel, has submitted that the arguments and submissions

made by the learned counsel for the review applicants are

not covered within the provisions of Order ^7 Rule 1 CPC

read with Section 22' (3) (f) of the Administrative

Tribunals Act, 1 985, under which alone the epplicatio!-i is

permissible. He fias submitted that the apDlicants have

not shown that there is any error on the face of the

record ot any otl-

According to him,

er. sufficierit feasori to allow tfie RAs.

the applicants are trying to make out a

new case which they cannot do. His contention is tiiat

the judgement of the Ernakulaio Bench in OA 991 /93 is a

judgement in rem and not in personam and anything said by

that Berich in CCP 98/95 cannot clarify or modify the

earlier order. He has submitted that the Review

applicants cannot rely on tfie Tribunal s orders passed iri

CCP 98/95 and CCP 136/93 to argue that the orders passed

earlier by tfie Ei nakulam Bench and the Principal Berich in

OA 991 /93 and OA 51 1/90 are only binditig between the

parties and are not judgements in rem. He has also



submitted that the fact that very long and detailed

arguments have been submitted by Shri A K Sikri, learned

counsel shows that the Review Applications are not,

maintanable. He has relied on a number of judgerrients,

inter alia, Parsion Devi & Ors. Vs. Sumitri Devi & Ors.

(1997 (8) see 715), Meera Bhanja Vs. Nirmala Kumari

^  Choudhary, (1995 (1 ) SCC 170) and Dokka Samuel Vs. Qirr.
■  j. \ ■

I

;■ Jacob Lazarus Chelly ( 199 7 (A) SCC 4 78). He has

;  submitted that the Hon ble Supreme Coui-t has held in

!  Dokka Samuel s case (supra) that even en omission ori the

!  part, of the counsel to cite an authority of law does not

1  amount to an error apparent on the face of the record so

■1  as to constitute a ground for reviewing the prior

•1 judgement. He tias, therefore, very veiieniently submitted
I  ■ ,
I  that the failure of the respondents' advocate to appear
I

i  before the Tribunal wheri the impugned order was passed
i  ■ . '
s  cannot be a sufficient ground for allowing the review
!
\  application. He has, therefore, prayed that these Review

m

II

\  Applications may be rejected.

have cai'efully considered tfie pleadings

and the submissions made by the learned counsel.

9. I here is no doubt that in tlie preserit Review

Applications much lengthy arguments have been submitted

by both the parties, more so by the learried counsel for

the applicants. Therefore, having regard to the

judgement of the Supreme Court in the case of Meera

Bhanja s case (Supra) one could take a view that these

Review Applications should not be allowed on that ground.

We are also aware that it is settled law that

jurisdiction under review may not be exercised on the

ground that the decision was erroneous on merits as an

•n

^ - L
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appeal in disguise. Iri this case, Shri Sikri, leat neo

counsel has emphasized that he is not seeking tlie review

of the impugned order on the basis of the first ground

under Order 47 Rule 1 CPC, namely, on the ground that

tliere is an error apparent on the.face of the I'ecord but
II

on the other ground that there is other sufficient

reason" in the interest of justice as demonstrated by hini

to allow these Review Applications, so tliat the parties

would be able to put forward their arguments along with

relevant orders for adjudication afresh.

10. The issue in this case is whether, as

contended by Shri Sikri, learned Sr. Courisel, the full

facts and orders having, not been placed before the

impugned order dated 5.12.1997 was passed, the. Bench

would have conie to the conclusion that the Ernakalam

Bench judgement based on the earlier Principal Bench

judgement were judgements in rem cind not iri personam. In

the impugned order, it has been stated that they are

unable to agree with the submissions of the respondents

and they have perused the order of the Tribunal and they

have stated that "a perusal of the order of this court

passed on the basis of the Erriakulam Berich both read

together shows that the judgement giverr by tiiis Court as

well as that of the Ernakulam Bench: were not judgeifie!it^.)iji
»/

personam rather it is a judgement in rern.

1 1. After giving our anxious consideration to

the very able argumeiits submitted by both the learned

counsel for tiie parties, we are in respectful agreement

with the observations of the majority judgement of the

Supreme Court in S. Nagraj & Ors. Vs. State of

Karnataka (JT 1993(5) SC 27) that in the peculiar facts

i:l
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and circumstances of the case, recall of the impugned^,
order is necessary in this case, in the interest of
justice. In this case, the Supreme Court has held as

follows:

Jus.tice is a virtue which transcends

techr^fo'i • t • -r ules of procedurefcohnicdiities of law can stand in its way.
order of the Court should not be preiudiciel
unyone Rule of stare decisis is adhered
consistency but it is not as inflexible

all

n or

The

to

iuri'dlr^r ® justice. Entire conceot of -writ
founrieri exercised by the higher courts is
fir"d. thet trd d""'' 'eJ'-ness. if the Court

1,^ order was passed under a mistafe
tot for"™he the iurisdictior,cut 101- .he erroneous assumption which in fact
did not exist and its perpetration shall re'^rit

iSi ■ pr-ecluded from rectifyinG the error.
order ^ Differ ^ ^-^al id ■ reason to recall an
.^nH-r-r lies in the nature of mistake
of fart^ f'actification, depending on if it is
oLe, f'ow- the root from which theDowti fxow^, li the anxiety to avoid

IS either statutory or inherent
IS available where the mistake i- of
In Administrative Law, the scope
Technicalities apart if the Court
the injustice then i t ̂  i 1-t; -r..-- + i + +■
idrvi, w- -,L u. .w it.s '-■Oil "vti tuti onal and
orde iere ■" " ''^Sht by recelling Usof u-T(r eT «■"* Bench of which areJ) wds a member did ccMrimit

the°'sc''le of''r-^\^ stipendiary graduates inthe sccile of First Division Assistants due ^ tr
But th^r bring correct facts on recordt  that obviously cannot stand in the way of the •
cr.eguehc";"es"' h"' inlguUebllaff^devtt ^1 1 u surfaced now due to vague

i njustice.
The latter
the Court,

is still wider,
is satisfied of

r'ni^inatirh^^or re^crnsldr u'"'Ohllosphy inherent in it k
oT''?aw"'ih:' coTcda'nd' the^iCah,
adr';°roVriy'''«5e°'d'irT'' "
accide^i?ir:d'Ldr:r^r

12. The relevant pcint to note in this case is
that while the Principal Bench of this Tribunal in OA
399/P7 in the oral order came to the conclusion that the



w

li
JS

orders of the Tribunal ere judgements.in rem
the conclusions of other co-ordinate Benches on
orders are to the contrary. Although we do realise that
the contrary views taken by the co-ordinate Benches of
this Tribunal on the same judgements have been expressed
"bUe dealing with the contempt petitions, they have to
be given some weiohtaqe as exnressi nn- ni- ■ -

- s.Ttpi e^sioric oi opinions of

co-ordinate Benche-^ of thi- T.-j t ,
i i iounai. Cofisistency of

judicial pronouncements ic ft ic-n .i- d.iso an accepted principle of

law and unless there al'e compelling reasons^ the Courts
"ill not unsettle the view taken in ear 1ie.' 1itigations.

- find .■■sufficient reason-
in this case to allow the review applications in the '
interest of Justice, based on the ■fundamental orinciple
that justice is above eii" e

•  .tonsequently, the other
judgements re] led imo- i-.y t- i-ailed UPC., uv the respondents will „ot assist
them.

lo. Therefore, we all
and recall thozriiz- impugned

Accor di n gly.

ow n.A A A/98 . and RA 57/

o r Q eI dated 5. 12. 1997
O.As 399/97 and 402/97 may be listed ro

re-hearieari
r

ng on 2. 12. 1998,

SRD

(K. J|,rNutl'iukuinar )
Member(A) (Smt. Laksihmi Swaminathan)

Member(J;
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