
' J
i-' ^

CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

R„A„ No. 28 of 1990

t'i&■ A - No« 27o/S In
O.A. No„ 2068 of 1997

New Delhi this the day of Ap r i 1, J.999

HON^BLE MR. K. MUTHUKUMAR, MEMBER (A)
Hon^'ble Mr. T. N. BHAT, MEMBER (J)

Union of India
r e p resented
S e c r e t a. r y,
Department of. Personnel, P.Q. and Pensions
Department of Personnel « Training.

B y A d V o c a t e S h r i V.. S. R« Kris h n a,

Versus

S h r 1 y c> g e s 1) D e s> h m u k h
Quarter No.155, Sector-Ill,
Sadiq Nagar,
New Delhi.

, Review
Applicant

R e s D o n d e n t s

E'y Advocate Shri S.y. Rawat.

ORDER

Hon''ble Mr. K. Muthukumar, Member (A)

In this Review Application, the review applicant

f rcispondents in the OA) seeks> to review the observatiori©

of the Lion' ble Member lA) who has dealt with the

P rocedu re adopted by the respC'n den ts . i n t hre a 11 ooat i on o't

insider' vacancies for reserved candidates purp'Or'tediy

to be in conscvnance with the broad principiles of

a..llocation ■ as notified by the respondents in their

1 11e T" dated 30/o 1 May „ 1995.

HorLble Member (A) in paras

order are reproduced below;-

D „ 0.

The observations of the

and o of the aforesaid

."2. The respondents in parai 4(f.) of
th'Sir coun ter- rep 1'y' ha've stated that there were
eight (o) vacancies, out of which four were for
Icsei veu

for 'OBC) .
c a t e g o r i e s 1 .i „ e, for SO/ST a.nd two

is per o p>oint Ros'ter, out of thes^



, 8 vacancies., 2 were for insiders (1 for OBC and
one for SC./ST.) and 6 ware for outsiders (,4 for
general., 1 for OBC; and one for SC./ST) „ It is
stated l;>y the respondents .ttthat at the time of
cadre allocation, no SC/ST and OBC candidates
were available as internal candidates, and the
applicant was not allocated to any Service^
The respondents have, therefore, admitted that
the two insider "reserved" vacancies were

diverted towiards general insider candidates as

they were available.. No provision of any rule
or statutory instruction has been shown to us,
according to which such a diversion of reserved
vacancies for general candidates has been
authorised,. Even, under extant instructions
governing filling up of reserved vacancies, it
is provided that if reserved vacancies could
not be f i 11 ed up due to nonavai 1 abi 1 ity of
reseved candidates., the vacancies are to be
carried over to the next recruitment, year. In
any case, as per the averments of the
respondents, in the vacancy position as

obtaining for the M-P„ cadre, there were' no
V a c a n c i e s a v a i 1 a b 1 e f o r " I n s i d e r g e n e r a 1
candidates" a-s all the four vgeneral vacancie.s
out of eight are stated to be for outsiders,.
In the circumstances, the diversion of reserved
Insider vacancies for being filled up by
(general Insider candidates, does not appear to
be corrects

3.. Looking from another angle, such a
diversion defeats the very purpose of providing
r a s e r v e d v a c a n c i e s for "In -s i d e r" r e s e r v e d

candidates as per the "Roster System" as by
this diversion, they will not be adequately
represented in their Nome State and this will

not be in consonance with the spirit of. the
Roster System insofar as it applies to
reservaton"„

2.. The Review Applicants in the Review Application

point out that the above observations are opposed to

facts and law,. . It is stated by the applicant as

follows; -

/r
9

That there ha.s never been any policy,
practice or principle for carry forward of
insider vacancie.s in a cadre remaining unfilled
by reserved or general candidates as the case
may be in the context of cadre allocation and
this has been settled by the judgment of the
Apex Court in the case of Union of India V's»
M„ Kithan, It is also stated thast general
ipsider candidates to reserved insider



vacancies when reserved insider candidates were

not avai lable„ were not invcorporated in the
P r i n c i p 1 s s o f c a d r e a 11 o c a t i o n o f 51 „ 5»1985 b u t
that does not signify' that the practice had
been, given up.. The practice of allocation of
general insider candidates to reserved insider
vvacancias when reservevd insider candidates were

not available, were not incorporated in the
principles of cadre allocation of 3i..:3-1985 but
that, does not. signify that, the practice had
been given up» . The principles of Cadre
allocation of All .India Services explaining the
Roster system that was detailed in a statement

in reply to Lok Sabha Unstarred Question
N0.56S.5 replied on 4,.9„.1991 clearly stated that
in respect, of reserved candidates a procedure
similar to the one adopted for general
candidates ivould be adopted (para vii of the
Lok Sabha reply) and this is at Annexufe p-1 of
t h e R e V i e w A p .o 1 i c a t i o n " „

'y

3.. The applicants in the RA maintain that there has

been no diversion of reserved vacancies to the general

candidates which aspect is. related to the principles of

recruitment but in the matter of allocation of cadres to

recruits, where insider candidates are not available,,- the

vacancy-slots are filled by Insiders of the other

category wherever it is permissible to do so and

otherwise by outsiders. It is also stated that the above

^  practice did not alter the recruitment in any manner

whatsoever and no reserved vacancy to which recruitment

is made is diver'ted -fco a general candidate in 'the

process.

'w'S have . considered the submissions in the

appi ication.

3.. i he observations . of the f-lon"ble Member (A) in

the aforesaid order are in the nature of obiter dicta and

lio direction on the basis of this has been made.. The



observations at: best; be the personal opin:ion of tne

Horr'ble Meniber (A) and no application for review of the

observations are maintainable under Order 47 Rule 1 CPC,

and the relevant pro'visions of the Siection o) (.f j om

the Administritaive Tribunal Act. read with Rule 17 of the

CAT (Procedure) Rules, 1987. On this ground alone, this

R^eview Application is^ not maintaina'..^!'::^ anc 'w-cmi be.'

rej ected«

b

6,. Be that as it may, it is stated in the

o b s e V a t i o n s rn a d e b y t h e \-\o n '' b 1 e M e ro b e r (A) t h a t i n 0 n ion

of India Vs.. Rajsev Vadav, the fion' i^le v^.-upi i::2rne Coui t

ob.serv6;d " the question of testing the principles of

a.J. 1 ocat 1 on as conta:ined in clau.se (t) of the lei..tei of

31.5.1985 on the anvil of Article 16(4) does not. arise,

riaving met. with the statutory requirement and in terms of

Article 16(4) of the Constitution of India 22.1./.2% of

res.erved candidates are recruited to the IA.5. Both trie

categories are to be .justly distributed amongst the

•States. But. for the roster system it would be difficult

rather impossible for the scheduled castes...-''schedul6:d

tribes cand;idates to be allocated to their home States.

The principles C'f cadre al.location, thus, ensure

equitable disitribution of reserved candid3.tes amongst all

l-M'::: "waui « 1 i.. Wdo 3,1 1 u. unat. u.nc:i Ci

for f 1.1 ling up the 8 vacancie.s of the M.P. Ccidre was

examined. Out of 8 vacancies it was stated that 4

vaicancies. were for reserved candidcite.s including the ObC.

As per the roster system followed in that case 2 were for

:!,nsiders i.,one for OBc and one for SC) and 6 were for



outsiders (4-for general^ one for OBC and one for 3C/ol),

i„e„„ to say 2 insiders both reserved and six outsiwefo

(A general' and 2 reserved).. The above distribution and

the roster system also ensures 4 out of S vacancies for

reserved candidates, .It is stated by the respondents in

the OA that the two insiders reserved vacancies could not

be filled as no candidates were available and, therefore,

these vacancies were filled by the general insider-

candidates, . It was, therefore, observed " that no

J- provision c^r anv ru.le or statutC'ry .irtoi..r uction nao u/w';.:}-!

shown to us, according to which such a diversion of

p^^erved vacancies for .general candidates has been

authorised," The applicants in the RA have referred to

the statemeent laid on the table of Lok Sabha in respect

of LoK Sabha starred Question Mo,5685 on 4,?,.1991, which

contained the principles of allocation. In Clause (vii)

of the principles of allocation as in the statement it is

stated as follows;-

J

y

"(vii) In the case of candidates
belonging to the; reserved category, such of the
tfiose candidates, whose position in the mer:i.t.
list is such that they could have been appointed
to the s.ervice even in the absence of any
reservation, will be treated on par with general
candidates for purposes of allotment though they
will be counted against reserved vacancies. In
respect of other candidates belonging to the
reserved category a procedure similar to the one
adopted for general candidate would be adopted.
In other words., a separate chart shcHild be
prepared with similar- grouping of States and
similar operational details should be followed,.
If there is a .shortfall in general 'rinsiders"
quota it could however be made up by ;"insider"
reserved candidates"„ (emphasis added) '



i  »o.

7„ The i^.pplicants in the RA referred to the

statement in Clause (Vii.) abo've- namely, in respect of

other candidates belonging to the reserved category a

procedure similar ■ to the one adcvted for the genera.!,

candidate should be adopted. ThiSj, in our view. refers

to such of the reserved category candidates who by their

merit position, could not be treated on oar with general

candidates for purpose's of allotment unlike in the case

of reserved candidates who on the basis of merit could

-have been appointed to service even in the (absence of

reserve,tioru althouvgh they will be considered against

rese rved va'Can cy T hey w i 11 be allotted on t he bas i s o f

the roster system,. As may be seen in the above-

paragraph, it is stated that if there is a shortfall in

the general "insiders'" quota it could be mad'S up by

"insider" reserved candidates. But in the irrstant case

of M-P.. cadre allocation, there is a shortfall in the

insider reserved quota and there is no 'Specific provision

in the aforesaid para*graph for rnaKing up the shortfa.1.1 w)/

insider general candidates. It was in this context that

the obser'v'ation nas been made and,, therefore,, we do not

^  find any error or omission. In the case of U.O.I. Vsc,

M,. Kithan. the point involved wa.s the carry over of

general or reserved 'vacancies as a policy or practice.

I't was noticed that no order/instruction was produced.

Gut in the present case, it was pointed out that no rule^

or statutory instruction, authorisinvg di'version of

reser'ved ■va.cancies for general candidates was shown and,

therefore, the abo've dec,ision is not directl'y applicable

■fco the facts of this case.

&



o» To i 11 ustT-psitc: fi.jrth'srj supp'Os.).no th'Src; sro 1,00

■succossful canciida'tos cigainst 100 vaca.ncio.3j, 50 of .which

wore rosorvod., Those rosorvoc' v'cicsinc.ies siro 'disur3.fc'Utoc)

among the various cadres as per principles of cadre

5.1 location „ In otheir words„ the reservation in

appointments is reflected in the vacancies allotted to

the various cadres on the hasis of the same percentage^

On this basis there are, let us say six reserved

'vacancies in a c;adre„ There could be certain number o'f

"insider" vacancies and certain number of outsiders

'vacancies, say 4 outsiders and 2 insiders^ FJut for all

these reser'ved 'vacanciies, there are reser'ved candidates

available though they may not be exactly in the ratio of

,Insider/Outs 1 der guota as pier hioster S'y'stem,. Howe'ver, in

the e.xample cited abo've, we ha've taken the same ratio of

211 as being a'vailable,. If Insider reeverved candidates

are not available in a particular cadre, it can be filled

up b'y outsider i~eser'ved candidates, who will be a'vailabla

inasmuch a'S all the SO reser'ved candidates are available

in this recruitment for being allocated and, therefore,

there can be no question of any shortfall and, therefore,

there would ordinarily be no question of carry over of

'vacaric 1 es a 1 so« But from the M, Fb cadre allocation as

Pe r the i n f o rmat i on f u rn i s hed by t he respion den ts t he;

I  i;;:sefved iii'sidef" v'aca.ncy has been di'verted to a genera,.!

insider candidate when there was no insider general

'vacancy cis per the roster. By this diversion, there was

a shortfall in. the re-ser'ved catevgor'y although in the

o'verall recruitment, there is no shortfall in the number

O'f a'vaiiable re-seo'ved candidates. This shortfall was not



, 8.

because of non-availability of any reserved

category candidate . as such, but because of

non-availability of reserved insider candidate. In the

circumstances, this vacancy ought to have gone to another

reserved candidate who may be outsider to the cadre. It

is not clear how all the reserved candidates available

upto the prescribed percentage could have been allocated

to various cadres, if a reserved vacancy in M.P. cadre

is filled up by a general candidate. The applicants also

say at the same time that no reserved vacancy ,is diverted

to a general candidate, but also say that the insider

reserved vacancy in M.P. cadre has been diverted to be

filled up by insider general candidate. These are not

reconcilable.

O

■9, However, as stated above, the general

observations were in the nature of obiter dicta and it is

for the aplicants to have such reconsideration as they

may deem fit in the context of the entire question.

10. In the light of the above, we are of the view

that there is no need for'review of the observations.

The RA is accordingly i-ejected.

(T.N. BHAT)
MEMBER (J)

(K. MUTHUKUMAR)
MEMBER (A)

Rakesh


