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PRINCIPAL BENCH, NEW DELHI

O.A.No. 987 /199 7 Date of Decision:4 - 8 -1998

Shri Lakhan Lai rieana . . APPLICANT

(By Advocate Shri U.S.R, Nrishna uith R, K. Shukla)
versus

Union of India & Ors. .. RESPONDENTS .

(By Advocate Shri Madhau Panikkar )

CORAM:

THE HON'BLE SHRlT.N. BH AT, ntinBER (3 )

THE HON'BLE SHRI S.P. BISWAS, MEMBER(A)

1; TO BE REFERRED TO THE REPORTER OR NOT? YES

2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER
BENCHES OF THE TRIBUNAL?

(S. P .-8+swas)

Cases referred:

T, State of Plinj ab V, Oharam Singh AIR 1968 5C 1201
2<R, K. Eharati U, UOI & Anr. 1990 (13;;) ATC 557
3, tedar Math 3ahl \/, State of Rjnj ab & Ors, AlR 1972 SC 353
4, T-;rsara Lai Usrraa \I, UOI & Cts, 1997 (9 ) SCO 243
5, R.L, Gupta M, UOI 1988 (2 ) SCC 250
6, State of Gujarat I/. Akhilash C, Siargav 1987 (4 ) SCC 482
7, 3ai Kishan W, Commissioner of Police i :Anr, 1995 (2 ) S Ln 706

P.G. K.?illai U, UOI & Cts. 1995 (29 ) AID 753
'  9, S.Sukhbans Singh V, State of Punjab 1962 SC 1711
10, State of UP V. Akbar .All Wian AIR 1966 SC 1842
11, 0,P, flaurya V, UP Sugar Factory Federation, Lucknou A Cts, 1986 SCC

Shai (LiS ) 421
12, Dharmji Oiai Raraji/V, State of Gujarat 1985 (1 ) SIR 595



rr

CENTRAL administrative TRIBUNAL'
-  PRINCIPAL BENCHi'-NEW ■DELHI. - V

OA No. 98Ty 9? '

New-Oelhiv thi-s the <ith day-of ■•Au.giJsAi^998.-
Hon'ble Sh. T.N, Bhat, Member<J)

•  . Hon'ble Sh. S.P. Biswas, Member(A)

Sh. Lakhan Lai Meena, •p/o. HAS, Lodhl complex. . , ^ppUoant ;
New Delhi-3. i

(through Shri VSR Krishna with Shri R.K. Shukla)
versus - i

1 . Union of India through ;
the Director General, - ^ i
Directorate General of Inspection, i
Customs & Central Excise, |
I,P. Estate, New Delhi. - '

2. The Dy. Director (A), _ ,
Directorate General of In-specti.on,-
Customs and Central Excise, c

New'Delhi. ' Respondents
(through Shri Madhav Panikkar, Advocate)

ORDER

Hon'ble Shri S. P. Biswas, Member (A "

We have gone through -the records of the case
carefully and have heard the learned counsel for both the!
parties at length. On the basis of facts and arguments
advanced before us, the following questions fall for our
consideration:- •o

(i ̂  Whether the impugned order of termination
dated 13.3.96 by which the services of the
applicant have been terminated could be
considered as termination simpliciter and be
held valid in the eyes of law?

~ (ii) Since nothing adverse has been
communicated to the applicant before the date
of expiry of 2 years period of probation, can
it be said that the applicant has
satisfactorily completed the pi obationary
period and was entitled to have the benefit of
"deemed confirmation"?
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V. +.h r in absence V_-cyf any(Ui) Whether in letter or anstipulation an the decision of
the absence of P _ respondentsconfirmation, entrant continuess to be
to presume that period beyond two
still in the be the effect on

tn^ ST.at.i. - nrobBtion?
of-the said period of proodi..

Of visw havs beer, advanced
0  Two opposing points

■  bv the learned oounael for the applicantbefore us - one by T.nc _ ^ the

ro the effect that having oo.pleted ..ore than doable -
oerlod Of probation, the applicant at be deeeed to have
become permanent and termination of the appU
,orvicea, b. invohin, the provisiona of Pole .O 1 o. <-
.CC.,..lea, IS illegal ahd
opposite - to the former, has been pressed ,
teamed oohnsel for the respondents in that thopph he

.  a to he on probation even afterapplicant continued to be o r ^
-f second year the termination is onecompletion of second y. • , .

that could be ■
^  d-h-it- this is not a case t^rcm..simplicitor and that tni .0 ■

• T nf Article 31 1 (2)
'  tesvted on the anvil of

Constitution.

3. - Briefly stated ' the facts of the case
under:- /-

/

or. a redUisition from the Employrrrent Exchange, the
applicant ioined the post of .lunior Hindi Translator or,
.9 9U on -the strength ofAnneyure A-2 otdcT-
applicant, who belongs to Scheduled Tribe c_lty,

nave worted satisfactorily under the
oespondents and was never issued a chargesheot.
immediately after the.receipt of the impugned order he
araferred a represen-tation ■ that he had been appointed on
a permanent post and had successfully completed 2 years

1  of probation by 4.T.92. That even after the receipt of
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dated 1 1 .4.96, the appltc® , was. allo

■ ■ . office and he submitted a leave
eaddeniv on

^"":;The %ondenta iiie..iiV did not aiio« hie to
"■ ■ ■ Loiater The applicant claims that heaipn attendance res.. di ii ties till
pad worked and discharged , ht.
16.7.96.

.  , ^ iPBrned counsel for the,  Shrl V.S.R. Kr.shna, learne
•  ■ ^iUDDort from-the decisions of th..applicant, drawing supportcourt and the Tribunal in the cases

Hon'ble Supref ., ^

state of Punjab Vs. Dharam Srngh
,K. Bharati Vs. U.O.I..Anr. (199« (13)
,;,,ed that the applicant had put in more thansik vears,
of service and the termination was on the
„tsconduct Without holding an enguiry, besides being
,ogailV Vitiated on account of its tetrospectiv
application. ,Beoause the applicant ^0^"
completed two years df Probation on 4. , . ,

i  RMles Will not be applicable in his case.COS (Temporary ) Rules wy.i. .1.

T worrit c,till continued to be .
5  Contending that the app.. . -

hation Bhri Madhav Panikkar, learned counselunder probation, -i^nr j.
u  • d.+.kt.a t-h?9t the termination wasfor the respondents submitted that tne

<-factorv nerformance of thestrictly on the unsatisfacto, y .
applicant as probationer. », was submitted that the
applicant applied for station leave permission o,

• r, Psiii<ithan for some private worvisiting his home -town m RaDasthan
.  ftnnlioant absented from

was not granted. The applioan
with effect from 5.9.94 to 4.3.96 without anyduties w.i.i.n ei

authority. As per the learned counsel, the respondents
- -c vbics iciw laid down by

i. Urn c-biiltpd in terms of tne J.aw .i«j. «.jaction cannot be faultea m
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thG-Hon'ble Supreme Court in the-case of Kedar Nath Bahl

Vs. State, of Punjab and Others (AIR 1 972 SC 353 (Vol.

59 C 166) and Tarsem Lai Verma Vs. U-O.I. & Ors.

(1997(9) see 243).

6. Both the parties admit that the applicant was

initially on probation for a period of two years. It is

also not in dispute that the order of appointment does

not specifically prohibit/restrict extension of probation •

after the completion of normal period of two years. Nor

does it mention that the probationer would get

automatically confirmed on the expiry of the said period.

7. We do not find any law laid down on the subject.

But there are statutory provisions, stipulations in the

Recruitment (Promotion) Rules or mention of relevant

conditions in appointment letters. All these combined

wi th administrative instructions cases. It

would be necessary for us to bring out the salient

_  features of administrative instructions as well as

norms/principies laid down by Courts/Tribunals applicable

in such cases. Swamy's Complete Manual on Establishment

and Administration for Central ■ Government Offices

indicate certain recomrnend'ations for adoption in respect

of services controlled by. various Ministries with regard

to appointment and probation in various services. It

refers to Ministry of Home Affairs's O.M. dated 15.4.89

laying down general principles and it has been indicated

that fresh enterant to a service as well as those

promoted should be kept on probation for 'a period of two

years to adjudge the performance of an officer for a

higher service. The said O.M. also mentions that the
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date from which confirmation should be gt^en effect, to is

the date following the date of satisfactory completion of
I ■

the prescribed period of probation or the extended period

of probation, as the case may be. The decision to

confirm the services of a probationer or to extend the

period of probation, whatever it. is, . should be

communicated to the probationer in reasonable period of

6-8 weeks. Confirmation of the probationer after-

completion of period of probation is not automatic but is

to be followed by formal orders. As'long as no specific

orders of confirmation or satisfactory completion of

probation are issued -to a probationer, such a probationer

shall be deemed to have continued on _probation.

8. The learned counsel for the applicant cited the

case law pertaining to R.K. Bharati (supra) in support;

of his contention that the applicant, after having CHl?

completed double the normal period of probation has to be

treated to have got the benefit, of deemed confirmation.

The decision in , the case of Bharati proceeded on the

basis of judicial pronouncements of the Hon'ble Supreme

Court in the case of R.L. Gupta Vs. UOT. (1988(2) SCO

250; State of Gujarat Vs. Akhilesh C. Bhargav (1987(4)

SCO 482 and State of Punjab Vs. Dharam Singh (AIR 1968

SC 1210). That was the case where the Tribunal concluded

that instructions under SR 2(viii) of subsidiary Rules

relating to probationer would be applicable. This is

because there was no provision in the service rules of

the applicant therein for extending the period of

probation from time to time and that the competent:

authority was expected to ensure that the government

servant, is not kept on probation for'more than double the



0-
•Q . (6'

norrnfl period, eeve in exceptionai^oi roL.mstancss
Respondents therein felt that there were e^oeptlonal
circumstances because of several disciplinary cases

against the applicant during 1979-SS (applicant was
■  appointed in 1978) but there was no disciplinary case

against him during October, 1987 to April, 1983 and
January to July, 1989 and yet no DPC was held by the
respondents to consider the question of satisfactory

completion, of probation by the applicant. By the time

that case came up before the Tribunal, 12 years had

already passed and applying the ratio arrived at in the

case of .State of Gujarat V. A.C, Bhargav (1987) 5 ATC

167, which was, in turn, based on Dharma Singh s case

(supra), the Triubunai held that the applicant must

deemed to haye been confirmed in the post of

Assistant Editor in CWC on 21.10.88 when the impugned

order of termination was made by the respondents therein.

9. Tt may be noted that even while examining the case
*

of A.C.Bhargav (supra) the apex court contended that no

order of extension was necessary to be made as the

process of confirmation was not automatic and even if two

years period as provided in Rule 2(1) has expired for the

said IPS Officer, namely, Shri Bhargav, confirmation

would not ipso facto follow and a specific order has to

be made.' The apex court ruled that because of 12(bb) of

the Probation Rules, services of Bhargav could not. be

brought to an end by the impugned order of discharge.

(jOr

10. It is in the, background of. the ratio arrived^in the

cases of Dharam Singh, R.L. Gupta and Bhargav (supra)

that the case of B.R. Bharati was decided by this
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oircumstanc;^ S„ t.e
differ particularly,with refffrsnce to'the provisions, on
probation incorporated in' '

e.R.Bharti-s case is, therefore, distinguishable.

1 1 .. I earned counsel for the respondents cited before us
the decision of the HOn'ble Supreme Court in ,Kedar Math
8ahl s case (supra) wherein- it has been held that; '

"Where a person is appointed as a'probationer

pect?^ed''°%'t'"l^ pr5ba\i™°"r;
end of thl "ot follow that at the -cna of the said specified neri'nd r.-f
probation he oht«in^ Period of
automatically even if nVi ^ confirmation
fhpt behajf. 5"

f  - appointment ' clearly iniiicatr""' th-°r
rs" would autormatioallv follow '-t
^pecif-io service rules to that effect i-ho
expiration of the probationary Jlriod' doel
not necessarily lead-to conflrmatio?,"

Tarsem tal Verna cited by the
,  - . learned counsel for respondents, the apex court'held that

■■«re expiry of one year beyond the original two-year
period of probation -did not result in his automatic
conf i rrna tion".

'3. In the case of Shri Jai'Kishan \/c n ■
Msnan Vs. Commissioner of

Police and Anr. , iggsi.) sl.p the apex court, was
examining the oaae of - the po,ice offioials who were „„
probation for a period'of two years with provision that
the competent authority could'extend the-said period but
in no case ,the period of probation could be "extended
b© y o n d t. h r ©© v©© r i .ii i i t ^ u •years all. i„ this case it was found
that the authority had power" to allow a maximum period'of
three years of probation and instead of. three yuears, the
pnthority had given a long 5 years period so as to see
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\^^,.whether 'the .probationer has improved hiV^erformance,
Since there is no satisfactory improvement, his probation
was terminated and the applicant, was removed from
service. Tn the circiirnstances, the apei< court held that
they did not find any illegality or that the action taken
hy the respondents warranted^interference.

V4. we are of the opinion that in, the absence of any
statutory rule indicating that the period of probation

.  ~ cannot be extended beyond a specified period, the
authorities would not be barred from extending the period

of probation. Tnthis behalf we may refer to a decision
■  of the Principal Benchg of CAT through it was not cited

by the learned counsels. The said decision is reported
•  in^ (1995) 29 ATC 753 P.G.K.Pillai V. UOT 4 Ors. Tn the
said case, the applicant therein was appointed on 7.3.89.

.  The appointment order indicated that he would be on
probation^ for 'two years which could be extended at the
discretion of the appointing authority if considered

necessary. On 27.2.1992, the probation was extended upto

■  27.2.1993 and on 2.7.1993 another order was issued
further extending probation period from 28.2.93 to

^  27.3.9A. It was extended on account of pendency of a
disciplinary case against him and one of the charges was

of bigamy. In the said case on behalf of the applicant,

attention was invited to Chapter XV at mi 138 of Swamy's
A

Compilation Manual which indicated a decision of
Government of India to the following effect:

"while the normal probation may certainly be
extended in suitable cases, it is not
desirable that an employee should he kept on
probation for years as happened occasionally
at present. It is, therefore, suggested that,
save for exceptional reasons, probation should
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\  no-ir. he extended for more than a year and no
-  employee should be kept on probation for more

than double the normal period"

In the present case, the applicant's counsel would

perhaps rely mainly on this part, of the manual since the

applicant has completed more than five years before the

impugned order was passed,

15, The Division Bench in the said decision took the

view that;

"A close reading of the aforequoted passage
will indicate that even double the period of
probation as indicated is not sacrosanct. It
is provided therein that, for exceptional
reasons, the period of probation may be
extended even beyond the double period of
probaJ:,ion, To put. in on a prapotical level,
according to the aforequoted passage, the
period of probation of the applicant, could be
extended even beyond the period of four years,
for exceptional reasons. We may note at
this stage that it is not the requirement of
the Government 'order that the exceptional
reasons should be recorded in the order

.  whereby the period of probation' is being
extended,

16, We are in respectful agreement with th'e view taken

in'the said decision and applying the ratio laid downy to

the facts of the present case and especially the

explanation given inthe pleadings of the respondents we

are not persuaded to hold that after expiry of the

initial period of 2 years probation no extension could

have been made particularly in the absence of, any

negative statutory provision restricting the discretion

of the appointing authority to extend the period of

probation, . Even in the decision of P.G;K,Pillai (supra)

the period of■probation had been extended well after the

date of expiry of the probation period.

1
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p  ̂ Th^ learnsd counsel for the respondents also
(n.ltad our ' attention to a decision of the Hon'ble
supreme Court in S.Sukhbans %lnah V. State of Purpab

17,1. in the said case. the following
observation,' which is relevant for our purpose, has been
made:

"A probationer cannot, after the eitpiry of
probationary period, automatically acquire the
-tatua of a. permanent rnemher of a service^

■  unfesi -of. course the rules under wh.chlhe as
anno!nted expressly provide that where'orobarioner is not reverted by the government
before the termination of his peri . . ■
probation he continues to be a probationer but
acquires the qualification for substantive
permanent appointment .

18. :rn another decision in State of UP V. Akbar Ali

Khan. ATR 1966 SC 1842, the following observation was

made:

"The respondent, did not cease to be^ a
probationer aftrer expiry of the probation
period. Without any specific ^""der^ of
confirmation, he continued as a .
only and acquired no substantive right to hold
the post".

19. We may reiterate the relevant observation made by

the Hon'ble Supreme Court in its judgement in the case of

Dhararn Si ngh (supra ):

1

"Where the Service rules fixed a certain per.iod
of time beyond which the probationary period
cannot be extended, and an employee appointed
or promoted to apost on probation is allowed
to continue in that post, after completion of
maximum period of probation without^ an
expression, he cannot, be deemed to be continued
in that post, as a probationer by implication.
The reason is that such an implication is
negatived by the service, rule J
extension of the probationary period beyond the
maximum period fixed by it. In such a case,
it is permissible to draw the inference that
the employee on completion of the maximum
period has been confirmed in the post by
irnpl ication . . . . "
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20. Tt may be observed that the Supreme Court in that

oase was considering the position under the rules which

prohibited extension of the probationary period. Ttv view

of that rule and the fact that the probationer in that
u_

case was allowed to confirmed in the / post even after
h

completion of the maximum period a presumption of implied

confirmation of the probati^oner in that post was raised.

Another decision in the same context where regulation 17

prohibited continuation of an employee on probation for a

period of more than 2 years was held to result w^the

employee standing confirmed by implication after expiry

of 2 years probationary period. The said decision is

f  reported in 1986 SCC(L&S) 421 O.P.Maurya V. UP Sugar

FActory Federation, Lucknow & Ors. Reference may be made

to other two decisions in which in the light of the Rule

prohibiting extension of the period of probation an

•  inference of implied confirmation was raised by the

Hon'ble Supreme Court in Dharmji Bhai Ramji Bhai V. State

of Gujarat 1985-(1) SLR 595 and Amit Singh V. UOT & Anr.

1978(2) SLR 453-

21. Respondents herein have produced the materials which

show)^ that the applicant's services have not been

terminated as a measure of punishment casting a stigma
\

because of some specific charges but on consideration of
>

applicant's overall performance and some inaction on his

part'. Tt. has been mentioned that applicant absented

himself from duty for the periods as mentioned below;

1

5.9.94 to 31.12.94 .. 1 18 days
1 . 1.95 to 31.3.95 .. 90 "

1 .4.95 to 30.6.95 .. 91
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V ^ to 31.12.95 .. '8*1  . 2. 96 to 28. 2. 96 • ^
29.2.96 to 4.3.96 • •

y.. 1-hO offi^6

72. only on 8.4.96 appl i^ant. cam.. - - -
nnrt after furnlshiHQ all the

,  submitted his joining repor . .
•  h.inoh Tnvlew of the faotualcertificates m a buncn.medioa.i. oer u.i. i^..,rnAd

po.itton aforeoold.the whole proviso on whx-
coonoel fon aPpUoent proceeds that, the orce ^

-  fon casts a stigma on the applicant is unfoundetermination casts a ^ j

. oernsel of the eatertale placed hefore as Indicate t at
respondents have taten adepoate steps to ensnre repniar
ettendance of the applicant for the purpose of offlctal
rfotv but the efforts proved fruitless. On consideration

relevant factors, respondents ca.e to the
oonoluslon that in view of the overall performance of the

■  applicant. he does not deserve to be confirmed or
■  a in service We do not find any malafide in theretained m service.

'  same as contended by the applicant's counsel. APpUoant
has not. placed on record, any document to show that, an

j  Tn f»rt bv several
order of confirmation was passed.
communications issued by the respondents, applicant' was
adeouatelyUformed of the need for returning bach t.c^his
reoular duty. Thus, the stand of the applicant that his
,arv1ce.is deemed to have been confirmed after the evpiry
of two years beyohd'the normal period of probation has no
substance.

33. in our opinion, It is well settled in a catena of
cases decided by the Hoh'ble .Supreme Court that unless
rules provide/or' restrict. on mere completion of

■ probation period, a person does not stand confirmed
against the said post. There has to be a declaration

J  tppt he ha.s satisfactorily completed the probation and
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that he is confirmed against a substantive post. Untill
V ' continues to be a probationer. We are satisfied

that in the absence of any statutory rule or specific
mention in the offer of appointment or in Recruitment
Rules. as in the present case, such matters would be

■  •' governed by the provisions in various OMs issued by the
'  Ministry of Home Affairs from -time to time. The OMs

provide for extension of probationary period even beyond
the evtent of double the normal period of probation in
exceptional circumstances. The applicant's case will get
covered under these provisions.

\

\

i  24
I  • ■

in the light of the discussions herein above, we do
not find any merit in the application. .The OA fa.i.ls

^  is accordingly dismissed_ but in the circumstances,
without any order as to costs.

u.S

Member(A) Member(J)

/gtv/


