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© We have gone through» the records of the oase'
‘carefully and have heard the 1earned counsel . for both the
parties at 1ength. - On the basis Qf facts and arguments
advanced before us, the following guestions fall for ourL

consideration:— -

[3\Y  whether the 1mpugned order of termination
dated 13.3.96 by which the services of the
applicant have been terminated could be
- considered as termination simpliciter and be
held valid in the eyes of law?

*(ii) Since - nothlng adverse has been
communicated to the applicant before the date
of expiry of 2 years period of probation, can
it be said that the applicant has
. satisfactorily completed  the probationary
y period and was entltled to have the ben@flt of
. "deemed conflrmatlon "7

t
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(i11)  Whether in the  absence ; any
stipulation ~in the appointment letter of in
the absence of positive decision of

opnfirmation, was it open to the respondents
to presume that the applicant continuess to be
stil) in  the probationary period beyond two

YRAars and, if not, what would he the effect on

the status of the applicant after the expiry

© of- the said period of prob&tion?
2. Two opposing points of view nave been advanced
hefore us - one by the 1eérned<poun$e1 for the applicant
to the effect that having completed more than double the
period of probation, the applicant must, he deemed to have
hecome permanent. and termination of the applicant's
services, DY invoking- the provisions of Rule 5(1) of CCS
. ’ h K .

(CCA) Rules, 1065. 1% j1leqgal and invalid. A view,
opposite - to the former, has heen pressed in by the
Jearned counsel for the respondents in that though the
applicant continued to he oh probation evan after

[

completion of second vyear the terimination 5s one of

simpliciter and that this 3s not a case that could be.

tested on the anvil of Article 311(2) of the

Fd

constitution.

3. ariefly stated the facts of the'casé are as

under:-

/

/

On a reguisition from the'Employment Exchange, the
appliéant Soined the post of Junior Hindi Translator on
4.9.90 . on}~the strength of Annexure A-2 order. The

applicant, who helongs tO scheduled Tribe community,

claims t.o have worked satisfactorily under  the
respondents and was hever jssued a chargesheat.

Tmmediately after the.receibt of the impugned order He
preferr@d a representation-that he had been appointed on
a permanent pdst and had successfully cdmpleted 7?2 vyears

of probation by 4.9.92. That even after the receipt of

’
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the notice datedh 11.4.96, the applicait was allowed toO

continue working in the office and he submitted a leave

application which was duly accepted. “Yet suddenly on

16.7.96 the reswondents illegally did not allow him to

51 an attendénce register. The applicant claims that he

had worked and discharged . his reﬁponsibilities ﬁill
16.7.96.
4. shri V.S.R. Krishna, learned counsel for the

drawing support from the decisions of the

applicant, ‘

Hon ble Supremne court and the Tribunal in the cases of
state of Punjab Vs. bharam Singh (ATR 1968 SC 1281) and

R.K. Bharati Vs. U.0.T1.8ANr. (1990 (13) ATC 557),

arqued that the applicant had put in more than Six years

of service and the termination was on the hasis of
misconduct without holding an enaquiry, hesides bheing

legally vitiated on account of its retrospective

application. Because the applicant \had successfully:

completed two years of probation on 4,9.92,

CCS(Tempokary) Rules will not he applicable in his case.

5. " contending that the applicant still continued to be

under probation, shri Madhav panikkar, 1earned counsel

for the respondents " submitted that the termination Wwas

strictly on the unsatisfactory performénce of the
applicant 8% probationer. Tt was submitted that the
applicant applied for station leave permission for

visiting his home -town in Rajasthan for some private work

which was not granted. The applicant absented from

duties with effect from 5.9,94 to 4.3.96 without any

authority. As per the learned counsel, the respondents'

action cannot be faulted in terms of the law 1aid down by




o

N

N\

(4) ‘ -
the»Hmn'ble Supreme Coﬂrt in the'case_of Kedar Nath Bahl
Vs. State of Vbunjab'énd Others (AIR 1972 SC 353 (Vol.
59 C 166) and Tarsem Llal Verma Vs. U.0.T. & Ors.
(1997(3) SCC 243). |
6. | Both. the parties admit fhét the applicant was
iﬁ{tially on probation for a period of two years. Tt is
also not in dispute.tha£ the order of appeointment does

not specifically prohibit/restrict extension of probation

“after the completion of normal period of two vears. Nor

to appointment and probation in various services. Tt

does it mention that the probationar would get

automatically confirhed on the expiry of the said period.

7. We do not find any law laid down on the subiect.
But. there are S%atutor9 proviéiohs, stipulations in the
Recruitment (Promotion) Rules or mention of relevant

conditions in .abpointmeht letters. All these combined

overn

wi-th administrative instructions glould/)such cases.

. 4 N s
/ﬁ;he

wolld be 'necessary for us to bring out salient

features of administrative instructions as well as

Anorms/principles laid down by Courts/Tribunals applicable

in such cases. Swamy s Complete Manual on Establishment
and Administration . for Central - Government Offices
indicate certain recommendations for adoption in respect

of services controlled by various Ministries with regérd
refers tb Ministry of Home Affairs’'s 0.M. :dated 15.4.89
laying down general princiﬁies and it has been indicated
that fresh enterant ‘to. a sérvicé as well as . those
promoted should be kept on prébation for 'a period of two
years to adjudge the performance of an-officer for a

higher service. The said 0.M. also mentions that the
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date from which confirmation should be g en effect to is
the_daté folléWing the date of satisfactory completion of
the prescribed period\of probation or the extended perioa
of probation, as the case may be. The decision to
confirm the sérviceg of a probationer or to extend the
period of nrobation, whatever it is, . should he
communicated to the probationer in reasonable period of
68 weekg. Confirmation of the oprobationer after

completion of period of probation is not automatic but is

to be followed by formal orders. As”long as no specific

orders of confirmation or satisfactory completion of

probation are issued  -to a probationer, such a probationer

- shall be deemed to have continued on probation.

B. The learned counsel for the applicant oiﬁed the
oase.law pertaining to R.K. Bharati (supra) in support
of his contention that the applicant, after having C:::j
completed double the normal period of probation has to be
treated to have got the benefit of deemed confirmation.
The decision in  the case of Bharati préoeeded on the
hasis of judicial pronouncements of the an'ble Supreme
Court in the case of R.L. Gupta Vs. UOTI. (1988(2) SscC

258: State of Gujarat Vs. Akhilesh C. Bhargav (1987(4)

. SCC 482 and State of Punjab Vs. Dharam Singh (AIR 1968

SC 1218). That was_tﬂe case where the Tribunal concluded
that instructions under SR 2(viii) of subsidiary Rules
re]éting to brobationer would be applicable. This 1is
because there was no proQision in the service rules of

the applicant therein for extending the period of

probation from time to time and that the competent

authority was expected to ensure that the government

servant is not kept on probation for more than double the
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normal period, save dn exceptional circumstances.
Respondents therein felt that there were exceptional
circumsténces' Beéause of sevearal disciplinary cases
against the applicant during 1979-88 (applicant was
appointed in 1978) but there was ho disciplinary case
against- him during October, 1987 tol April, 1983 and
Januafy to  July, 1984 ahd yet no DPC was héld hy the
respondents to consider the‘que$tion of satisfactory
completion of bprobation by the applicant. By the time
that case came up before the Tribunal, 12  vyears had
already passed and applying the ratio arrived at in the
oaseﬂof State of Gujarat V. A.C. Bhargav (1987) 5 .ATC
167, which was, in turn, based on Dharma Singh’s case
{supra), the Triubunal held that the applicant must
Eff"fﬁ. he deemed to have been confirmed in the post of

Assistant Editor in CWC on 21.10.88 when the impugned

order of termination was made by the respondents therein.

9, It may he noted that even while examining the case
of A.C.Bhargav (sdpra) the apex court contended that no
order of extension was necessary toﬂbe made as the
process of confirmation was not .automatic Qnd even if two
. s -

years period as provided in Rule 2(1) has expired for the
said IPS Officer, ‘namely, "shri Bhargav, confirmation
would not ipso faoté follow and a specific order has to
be made.  The apéx‘court ruled that because of 12(bb) of
the Probation Rules, services.of~8hargav ooﬁld not he
hrought to an end by the impugned order of discharge.

: @’k
10. Tt is in the. background of the ratio arrivedhin the
cases of Dharam Singh, R.L. Gupta and Bhargav V(supra)

that the case of B.R. Bharati was decided by this
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‘Tribunal, The circumstances in the "preve case .do

differ particularly with ref@rence to the provisions, on
probation incorporated in ' the service rules.

B.R.Bharti s cas<e is, therefore, distinguishabhle.

~

N

1. . Learned counsel for the respondents ¢ited before us

~

the deéigion of the HOn hle Supreme'Court in Kedar Nath

Bahl s rase (supra) wherein. it has heen held that: ~

-

"Where a person is appointed as a probationer
in any post and 8 period of probation is
specified, it does not follow that at the .
end of the said specified period of
nprobation he obtains confirmation
automatically even if 'no order -ig passed in
that hehalf. Unless ‘the terms of
appointment clearly - indicate that
confirmation would automatically follow at
the end of specified period, or there is &
speciﬁic service rules to that effact, the
expiration of the probationary period does
not necessarily lead-to confirmation".

12, E Iﬁ the other case 6f Tarsem lLal Verms cited by the
learned Counsél for respondénts; the apex court he1d that
“mere expiry of one year beyond the original two-year
period :of probation ‘did not result in his automatic

confirmation". -

\

13. In the case of Shri Jai Kishan vs, Commissioner of

" Police and CAnr., 1995(72) SLR 706, the apex court wasg

examining the' case of. the police officials who were on
érobation er é periéd'of two vears witﬁ perisioﬁ that
the competeﬂt authority could/extend the . -said period bt
in no case the  period of probation could be extended
beyornd three vears in all. Tn this case it was  found

that the authority had power to allow a maximum period of

three vears of probation and instead:of‘three Yuears, the

authority had given a long 5 years beriod.so as to ses

|
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\vjxwﬁether the .probationer has improved his

/
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performance.
Since there is no satisfactory improvement, his probation

was terminated and the applicant — was removed from

service. In the circumstances, the apex court held that

they did not find any illegality or that the action taken

E 0\\/\# s
hy the respondents warrantedhlnterferenoe.
T4, we are of the opinion that in the absence of any

$tatufory rule indioating that the period of .probation
Cénnot he extended beyond a specified period, the
authorities would not be barred from extending the period
of probation. Inthis behalf we may refer té a decision
of the Principal Benchg of CAT thkpugh it was not cited
by the learned counsels. Thé said decision is reported
in-(1995) 29 ATC 753 P.G.K.Pillai V. UoT & Ors. In the
said case, the applicant therein was appoiﬁted on 7.3.89.

The appointment order indicated that he would be on

>

nrobation for two years which could be extended at the

discretion of the appointing authority if considered
necessary. - 0n 27.72.1992, the probation was extended upto
27.2.1993 and ‘on  7.7.1993 - another order was issued
further extending probation beriod from 278.7.93 to
27.3.94. Tt was extended on account of pendency of a

disciplinary case against him and one of the charges was

of higamy. In the said case on hehalf of the applicant,
(-3
attention was invited to Chapter XV at ég 138 of Swamy s
. N
Compilation Manual which indicated a decision of

Government of India to the following effect:

"while the normal probation may certainly be
extended in suitable cases, it is not
desirable that an emplovee should he kept on
probation for years as happened occasionally

save for exceptional reasons, nrobation should

at present. Tt-is, therefore, suggested that,
!3
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not he extended for more than a year and no
emnlovee should he kept on probation for more
than double the normal period"
In the present case, the applicant’s counsel would
perhaps rely mainly on this part of the manual since the

applicant has completed more than five vears before the

impugned order was passed.

15. “The Division Bench in the said decision took the

view that:

"A  close reading of the aforequoted passage
will indicate that even double the period of
probation as indicated is not sacrosanct. It
is provided therein that, for ‘exceptional

reasons, the period of probation may be
extended even bevyond the double period of
probation. To put in on a prapctical level,

according to the aforequoted passage, the
period of probation of the applicant could be
extended even bevond the period of four vyears
for (> exceptional reasons. We may note at
this stage that it i¢ not the requirement of
the Government 'order that the exceptional
reasons should bhe recorded in the order
. whereby the period of probation  is bheing
extended. ’ )
16. We .are in respectful agreement with tHe view taken
in-the said decision and applying the ratio laid dowq/'to
the facts of the present case and especially the
explanation given inthe pieadings of the respondents we
are not persuaded to hold that after expiry of the
initial period of 2 years probation no extension could
have been made particularly in the absence of any
negative statutory provision restricting the discretion
of the appointing authority to extend the period of
probation. . Even in the decision of P.G:K.Pillai (supra)

the period of probation had heen extended well éfter the

date of expiry of the probation period.




o

9

(10)

17. The learned counsel for the respondents also

\

invited our attentioh to a decision of the Hon'ble
supreme Court in S.Sukhbans gfngh v. State of Punjab
1962 SC 1711, In the said oége, the following
observatioﬁ, which is relevant for our purpose, has been

made:

“A probationer cannot, after the expiry of
probationary period, automatically acquire the
status of a permanent member of a service,
unless .of course the rules under whichhe is
appointed expressly provide that where a
probationer is not reverted by the Governmant
hefore the termination of his period of
probation he continues to be a probationer bt
acaquires the qualification for substantive
permanent appointment”.

18. Tn another decision in Sstate of UP V. Akbar Ali
Khan, AIR 1966 SC 1842, the following observation was

made:

"The respondent did not cease to be a

probationer aftrer expiry of the probation

period. Wwithout any specific order of

confirmation, he continued as a probationer

only and acauired no substantive right to hold
the post™. '

19. We may reiterate the relevant observation made by
the Hon hle Supreme Court in its judgement in the case of

Dharam Singh(supral:

“Wwhere the Service rules fixed a certain period

" of time beyond which the probationary period

cannot be extended, and an.emplovee appointed
or 'promoted to apost on probation is allowed
to continue in that post after completion of
maximum period of probation without an
expression, he cannot he deemed to be continued
in that post as a probationer by implication.
The reason is that such an implication 1S
negatived by the service. rule forbidding
extension of the probationery period beyond the
maximum period fixed by it. 1In such a case,
it is permissible to draw the inference that
the employee On compleation of the maximum

og period has been confirmed in the post by

implication....
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720. Tt may'bé ohserved that the Supfemé Court in that

case was considering the position under the rules which

. prohibited extension of the probationary period. In view

of that rule and the fact that the probationer in that

be

case was allowed to confirmd in the spost  even after
. ~ :

Ccompletion of the maximum period a presumption of implied

confirmation of the probétiﬁoner in that post'was raised.
Another decision in the same context where regulation 17
prohibited Continuatioh_of an employee on prbbation for a
périod of more théh 7 vears was held 4to' result‘wthe
employee standing confirmed by implication after expiry
of 2 vears probationary period. The said decision 1is
reported in 1986 SCC(L&S) 421 O.P.Maurya V. UP Sugar
FActory Fedefation, Lﬁcknow & Ors. Reference may be made

/ . ’
to other two decisions in which in the light of the Rule

prohibiting extension of the period of probation an

. inference of implied confirmation was . raised by the

C e ctirmrea -

Hon ble Supreme Court in Dharmji Bhai Ramji Bhai V. State
"of Gujarat 1985.(1) SLR 595 and Amit Singh V. UOI & Anr.

’

1978(2) SLR 453.

z21. Respondents herein have produced the materialswhich
show$ that the applioantus services have not been
tékminated as a measure of punishment casting a stigma

N

hecause of some specific charges but on consideration of
applicant’s overall performance and some inaction on his
part. Tt has been mentioned that applicant absented

himself from duty for the periods as mentioned below:

5.9.94 to 31.172.94 . 118 days
1.
1

9.

1.95 to 31.3.85 . 9 "
é& .4.95 to 30.6.95 .. g1 "
—’/’ ’
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1.7.9% to 21.12.95 . 184 "
1.2.96 to 78.2.96 - 28 '
29.72.9%96 to 4,.3.96 . 5 "
27. Only on 8.4.96 applicant. camé ta the office and

submitted his joining report after furnishing all the
medical certificates in @ bunch. TInview of the factual
poéition aforesaid, the whole premise on which learned

counsel . for applicant nroceeds that the order of

" termination casts @ stigma on the applicant is unfounded.

A perusal of the materials pladed hefore us indicate that
respondents héve taken adequate(steps to ensure regular
atteﬁdance of the applicant F@r the purpose of official
duty but 'the efforts proved fruitless. On consideration
of the relevant factors, 'respoﬁdents came to  the
conclusion that in view of the overall performance of the
applicant; he does not degerve to be confirmed. or
retained in service. We do not find any malafide in the
same as contended by the applicant’s counsel. Appnlicant

has not placed on record. any document to show that an

.order of confirmation Was passed. In fact, by $evehal

communications jssued by the respondents, applicant’ was
adequatelyinformed of the need for returning back t#his
regular duty. Thus, the stand of the applicant that his

service 'is deemed to have been confirmed after the expiry

.of Lwo years heyond the normal period of probation has no

substance.

23. In our opinioh, it is well settled in a catena of
bases decided by the Hon bhle Supreme Court that unless
rulegApﬁovide/or' restrict, on mere completion of
propation period, & person does not stand confirmed
against the said post. There has to be a declaration

that he has satisfactorily completed the probation and




-

ISR e

e

N

(13) g
that he 1is confirmed against a substantive posf. Untill

then, he continues to be a probationer. We are satisfied

that in the absence of any statutory rule or specific

‘mention in the offer of appointment or. in Recruitment

-

Rules, 8as in the present case, such matters would be
governed hy the proyisions in various OMs issued by \the
Ministry of Home Affairs from time tO time. The OMs
brovide for extension of probationery pe?iod evaen beyond

the extent of. double the normal period of probation 1n
)
exceptional circumstances. The applicant's case will get

covered under these provisions.

24. In the light of the discussions herein above, we do
not find any merit in the application. The OA fails and
is accordingly diemissed but in the circumstances,

without any order as to costs.

/ emarareE L‘i\./“b*j’ ;l{ 9.98.

(8.9;31'34)@ (T.N. Bhat)

Member (A) : Member (J)
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