
CENTRAL ADMINTSTRATTVE TRTRUNAL
/  PRTNCT.PAI.. BENCH: NEW DELHI

OA No. 948/97 . ^
New Delhi, this the day of Aiiqiist, 1998

HON^BLE SHRI T.N. BHAX, MEMBER (J)
HON BL.E SHRI S.P.BISWAS, MEMBER (A)

In the matter of:

R'. C.Gupta
1534 Dins Nath Buildinq,

•  ChoridrawQl Road, ' -
01 d Subri'i Mandi .'

Delhi-- 1 10007 " . .... Applicent
(By Advocate; Sh. K. 8. S. Ra ian .)

Vs.

W  ■ ( . Union of India,
Throuqh the Secretary,

'  Department of Defence Production,
•South Block, ■

New Del hi' -- j 100 1 1 .
t  ' • '

2.. - The Di rector General,
Electrical & Meechanical Enoineerino Dte
M. G., 0. 's Branch,
D.H.Q. P.O., New Delhi 1 1001 1.

3. The Commandant, - •
509 Armv Base Workshon

Aqra Cantt - ,282001. • ' .... Respondents
(By Advocate: Sh. Ma'dhav panikar)

ORDER ,
1  ■

deliver.ed by Hon'ble Shri T.N.Bhat, Member (J) . -

This .OA is directed aqainst the order, dated

3. 1 1.95 .passed by the Commandant 509 Army Base Workshop.

Aqra Cantt: . as also the annellate order dated' 14.13.95

padsed- by the Director Genera] FHF, M.G.O-. s Brauoh, DHO.
New Delhi by which the appeal has been reieoted. By the

former order punishment of eompin sor y reti rement wi th fi.il]

terminal benefits has been awarded, to the applicant and by

.  (
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thci latter order the appeal aqalnot the sforeoairi

punishment order has been rejected by the appellate

.author i, ty,

2. The appl leant'was sjorklnq as Head Draftsmen

in 505 ABW located at New Delhi, when in the year 1993 he'

'was transferred to 509, ABW located at Aqra. The

.applicant joined at. his new place of nost.inq on .14. 13.93

and immediately proceeded on three days leave which was

s a n c t. i o n e d. H n w e v e r , d e s p i t. e t. h e x p 1 r y o f t. h e 1 e a v e t h e

applicant did not joi n .and. accor dl nql y . a charqesheet was

served i.ipon him on the followinq cfi.arqes:-

t h a t, "he r e p o r t e d c.) n p o s t. :1 n q 1 n t. his i.i n i, t

on 14.12.93 .and proceedt^d on leave for three

days from If.12.93 to 18.12.93. Since then he

is sendlnn iiis leave application on Medical

qround wi thout 'medica] (:;er ti f i cate and is

ahsentinq till date. Ho was adviseeri vide this

workshop letter No.' 71 1 04/RnGyFst-N.I dated 25

April 94, 1 1 May 94 and 'l3 Tune 94 'that his

leave 'from 19 Deo 93 has not been sanctioned.

As -per Unit Standinq Order he failed to submit

h i. s 1 eave a r:)p] i r;a t i on wi tt;i i. n • 2 4. l-iou r s a n r1

medical ceertifioate wi.thln 48 hrs. He is

still absent from _the duty which shows,

carelessness and neqliqence on his part.^
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On thfe abdvG, a Show Case NotJco boarinq No.

•  ?U03/15?fl3542/Est-NT dated ?0 Auq 94
issued to him. His reply has boon received
vide . their oppl i'cr^tion No. ._?4?/RC dated 19
Sep. 94- which was not considered sa ti sf act or'v

■ ^'Thiis, he e>chibited lack mf devotion to .duty
and an act as nnbecominq of a Govt. Servant

violatinq- the provision of Rule .3 of. GCS

(Conduct) Rules 1964. "

■  Coi- Y.P.Sinqh was appointed as the
.  Enquiry Officer who after holdinq the enquiry found the

charqes proved aqa i nst .the appl lean t' and the disciplinary
authority aqreeinq with the report of the Enquiry Officer

I

imposed penalty as aforesaid. ' ' ,

4. The defence taken by the applicant was that
due to >the illness of his aqed mo ther ■ and wife as also his
bwn il'lness he coi.rl d not join duty and that he had
submitted the .medical certificates alonq with the

-applications for .leave-. It .may be men ti oned ■ here that the
applicant eventually joined in the middle of Oecember 1994
when, the charqesheet had already been issued to him.

5. The impuqned orders are'assailed mainly on
the qround that proceedinq on medical leave without prior
sanction does not constitute misconduct especially sc

i.o when
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medicsl cer flea have . been furnished to support the

applications for leave and the employer has not chosen to

seek a second medical opi ni on •. The applicant has taken-

the plea that even though the respondents had. at onp) time

as^ed the applicant to get a secdnd medical opinion, tliey

had fai.led to communicate the necessary i nstruct.i rins. to

the concerned, Medical Officer and, as a result, the

applicant was not examined. • ,

■  6. The other grou rids, taken are that, only • a

\^J . habitual negligence or absence from duty could 'be treated

as a misconduct arid .that too if the absence is, wi If ul and

deliberate. Acco'rdin'g to the appl leant the onguhry i tself

suffers from innumerable legal ,flaws as the oondi..iot and

coi"npleti(.:)n of enquiry in one day itself shovjs that tlie

.  enquiry was not conducted according to the /rules. It is

furtlie'r rsubnii tt-ed by the appl icant that th.e Fngi.,iiry

.Officer h.ad while, forwarding his findings given . certain

s u qges t i. on s r e ga r~ d i. n g 111 e P/e,n a 1 t y to , t'le 1 m11osa;,-i on tli

applicant and that- the di sci-pl i nar y ai..ithor i ty 'was

influenced by those suggestions. , ' - '

7. The appl Icp.nt' s OA is resisted by the

.  . respondents on the qrourid 'that .t.liis was a proved case of

iifiscoridiict and. absence from duty for a long, period of one

year and that, on • every occa.sion ' the a pop li cant had
I

submitted liio medical certificates only after availing the

leave applied for by liim. It is further contended bv the

VI^
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respondents tJipt not once bn't thVee times' comrnunicoti ons

were sent to ' the s-ppl i can t ' the t his leave has been refused

a rv d t. h a t • h e s i-i o n Id jo i n i, m mediately;^ fa i 1 i. n q w h i r;
d i so i Li I'la r y action ' woi.ild be t.akG!n aqainst h.lni and

I  <

■the applicant failed to- join or to snbrnit his medical

certificates wi-thin a reasonable time.

\J

8 As reqards the procedure adopted by ' the

enquiry'officer the respondents have taken the plea that.
since no evidence ua-s required and the _ essential facts

were already' established there was no need to prolonq the'

enquiry. Accordinq to the respondents the appliant was

qiven adeqi.ia'te opportunity of bei no heard and of defendinq

himself wihich he'availed.

,  ■ ■ 9. The applicant has.also filed•rejoinder in

,  w h i oh .•t.he p 1 e a s t a ken in the ' 0 A h a v e b e en. r e i t e r a t e d. •

10. - We have heard the learned counsel for tiie

parties and have also examined, the doci.irnehts relied upon

■' by them. _ '

1 1 . From the pleadinqs of the parties and the

documents on record w.e find that t.he basic fac.t that t.he

applicant remained absent from duty for' nearly one year-

after his transfer from Del hi to Anr.a is not disputed even

by the .applicarit. - .Me has, ' however, taken the plea that

due to his, own illness ' as also the illness of 'his aaed
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mother end wife he wee compel]ed to proceed on leave and

-to continue to ' be on , leave for about a year. The

oppli-oont also seems to lay emphasis.on the point that his

applications for all the spetls of leave were supported by
medical certificates furnashed by him from time to time'.

,  However, it ^is not disputed by him tdiat medical

certificates have been si.ibmi tted on every occasion only
after he had availed leave and on certain occasions

several months after availi-no the leave. ' We also, notice

that the Enquiry Officer ^ had offered him adequate
Vj opportunity to produce his defence, if any, and to enqaqe

a defence assistant .if he so chose, but the applicant did

not make any request for producinq defence or of enqaqinq

any defence assistant.

1?- As already mentioned.the applicant seems

^tand that if the leave is souoht on
medical qrounds the competent authority.cannot and should

not refuse to grant leave. Accord!aq to the applicant- it

:is only when , the del i nquen t of f i ci a 1 is proved to be a

habitual absentee that his absence from duty 'can be

' oonsidered to be 'misconduct. Tn the-instant case,

alr^sady indicated, the applicant con-tinued to remair

absent from duty for complete one year. Jt is true that
ne had been sending applidations•for grant of leave' c

medical qronnds, but'it is equally true that not even

was any of his applications allow.^id nor the leave

sanctioned. On the contrary, the stand taken by tbe

a <;

an

once
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resporidGots is that h& . had bsGn, informed that hn s

'  ' ' ■ '
app].'ication> for leave had not been sanctioned and he was

asked to report ' for diity, failinq which- d i soi tel. i nary
o

action would be taken ■ aqains.t him. , Tf . this is ' not

habi ti.ial ab5;enteei sm we do not know what else is. ^ounleti.
.  i-—

w i t fi the a hove facts is the other fa'ct that the applicant

was not. inclined to join at. his new- place of po5;l..inq in

Aqra and had assailed the transfer order before this

Tribunal by filinq an OA which came to be- dismissed.

.  ' 13. In thc.^ facts and circumstances stated

above the Enquiry. Officer and the disciplinary authority

wore "perfectly justified -in .rocorcjinq findinqs aqai.nst 'the

applicant and in tioldinq thart the charqes aqai.nst the

a p p 1 i . c a n t' w e r e e s t. a b 1 i s f i e d.

'  14. The Hyderabad Bench of -the If i bi..i rial > has in

M.A.Halcom vs. Secretary to Oovt., Ministry of Water

Resources and OrS. ■, reported " in 1 998 (1 .) SI .1 (CAT),
'  ■ - ' ■

j , 489 held that* where the emolovee had aoplier-l for study
1  ' ■ ■ . ,

leave but despite orders refusinq leave and askinq him to

joi.n 'di.ity he continues to be absent, the employee would be

quilty of misconduct. , '

15. The scope of judioial 'enquiry in relation

to disciplinary enquiries- beinq very limited the person

-  ■ challenqinq .ofder^ of punishment•is' required to establish

that the rnan^ner in which the proceedinqs were coridi..iC ted

^ V/vv''
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was n f;orit.rrJV(4rit^ on of tho oi.oti)fory or thot tho

woo ono of no ovi. donoo and on thooo qroinvdo' alono tho

Coi.ir t/ r r 1 b 1 1 f) a 1 can 1 n t. o r t'o r o wit', h t. i io ordoro of t.i io

(.:! i or; i r; 11 n a r v a 1 1 1:. I'l o f i 1: v In. tho i n o t.a ri i. c ,;•{>> .

appi ooant. har; fo'i lod t.o ost.ab] i oh oi t.hor r;]' tho proi.indoi
1

Wo are, thereforo, conVi-ncod that in thio caoo thiore .-aro

I

no proi.inds for' i ntrh' oforenoo • w'i th tho irfipi.jqnod punio,l'in'iont.

ordor or the appollate order. • ' .

i &• In vi.owj of the above. thi

di om'i seed, as beinn devoid, of force.

O.A ■i f;

Wo r;os1-.-!

(  S. P. 8iLS4*dA^

sd

.  1,
(  T.W. RHAT .) .

Mem her f .1)

■n


