
CENtRAL ADM INISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA No. 89/97

New Delhi .. this the day of February,1999

HON'BLE SHRI T.N. BHAT, MEMBER (J)
HON'BLE SHRI S.P.BISWAS, MEMBER (A)

Dr. Lakshman Das,
Special ist Grade I , Neurosurgery
Safdarjung Hospital , New Delhi .
R/o DI I/C-10, Moti Bagh,
New DeIh i .

y

.AppI i cant

(By Advocate: Shri S.S.Tiwari)

Versus

Union of India through

1  . The Secretary,

Ministry of Health and Fami ly Welfare,
N i rman Bhawan,

New DeIh i .

2. The Chairperson,
Union Publ ic Service Commiss.ion,
Dhdipur House, Shahjahan Road,
New DeIh i .

3. The Secretary,
Department of Personnel & Training,
Ministry of Home Affairs,
North BIock,New Delhi . . ..Official respondents

(By Advocate: Shri V.S.R. Krishna)

4 . Dr. S.P. AggarwaI ,
Add I . Director General ,
Health Services, Nirman Bhavan,
New DeIh i .

(By Advocate: Shri P.P.Khurana)

...private respondent

ORDER

Hon'ble Shri T.N.Bhat,Member (J):

1 . The appl icant, who is present ly working in

the Non-teaching sub-cadre of the Central health Service

in the Special ity of Neuro Surgery, has fi led this O.A.

seeking the fol lowing rel iefs:-
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"a) Issue Wri t order or direct ion to the

respondents cal l ing for the records of the

case and after perusing the same quash and

set aside the i l legal ahd fraudulent

promot ions granted to respondent no. 4 at

the level of Special ist Grade I and al I

subsequent promotions;

"h
y

'b) Issue writ order, or direct ion to the

respondents to reconsider the case of

promotion of the appl icant and respondent

no. 4 to Special ist Grade I and al I

subsequent promotions from the date of

their el igibi l i ty for the same under the

RuIes;

ye (c) Al ternatively direct that the appl icant is

also enti t led to be considered for

promotion to Special ist Grade I in 1983 and

al l other subsequent promotions granted to

respondent no. 4;

(d) Issue writ order or direction to the

respondents to check and verify each and

every ACR of the respondent no. 4 before

the same are considered for promotion and

only take into account such ACRs which have

been found to have been wri tten in

accordance with the instructions regarding

writing of ACRs.



>«?■

[ 3 3

"(e) Alternatively, quash and set aside para 2
of the order dated 11/7/1991 and direct .

that the app i i cant wi l l be ent i tled to the /
promotion/placement from the date of his
el igibi l ity and al l subsequent promotions

on the basis of the pIacement/promot ion to

the post of Special ist Grade I ;

"(f) Grant al l consequent ial benefi ts of the

promotions that may be granted to the

appI i cant;

"(g) Grant costs of the appl ication and;

"(h) Pass such other and further order/orders as

are deemed fi t and proper in the facts and

circumstances of the case .

2. The appl icant did his M.B.B.S. in 1970, M.S.

in Surgery in 1977 and M.Ch. in Neuro Surgery in May,

1981 . Whi le working as a Lecturer in Neuro Surgery in a

Medical Institute in Trivandrum the appl icant got selected

as a direct recruit in the Central Health Services as

Special ist Grade I I on the basis of an interview held in

x/ 1981 . Respondent no. 4 herein, namely, Dr. S.P.

AggarwaI . was also a candidate for that select ion and he

too got selected but he joined the post earl ier to the

appl icant who took some t ime to get rel ieved from the

Medical Insti tute at Trivandrum. The appl icant eventual ly

Joined on 4.2.1982. However, according to the appl icant

he had been placed higher than respondent no. 4 in the

merit l ist by the U.P.S.C.

v<:A\\/.
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3. Admittedly, respondent no. 4 also di his

M.Ch from A1 1 MS. But the grievance of the appl icant -s
that the said respondent had been granted undue favours in
the form of accelerated promot ions from t ime to time. The
appl icant has given a comparative chart in para 3 of the
OA, to which we shal l be advert ing shortly. The appl icant
has further given the detai ls of the al leged undue favour

shown to him not only by the higher authorities in matters
of promotion right from the year 1983 but a 1 so by the

Al lMS in al lowing him to complete the M.Ch course in two

years instead of the normal period of three years which

the appl icant was made to undergo. In the year 1983 there

were two posts of Special ist Grade 1 but nobody in Grade

I  1 had acqu i red the requ i s i te el igibi l ity but even

respondent no. 4 was granted promotion on 16.9.1983.

This is one of the main grievances of the appl icant.

According to him the Grade 1 posts should either have been

thrown open to direct recruitment or the appl icant should

also have been considered for promot ion l ike respondent

no. 4. According to Rule 8(3) read with Schedule 1 1 1 of

the recrui tment rules rel ied upon by the appl icant one of

the essential requirements was seven years' regular

service in Grade 1 1 which could be reduced by two years in

case of a person having a second post graduate degree,

whi le the respondent no. 4 had only two years' service in

that Grade at the t ime of his consideration for the

higher Grade.

V
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4, The other post of Special ist Grade I ^ )

fi l led UP in 19S4 with the result that when the appl icant^^y
became el igible for being censidered for promotion there

was no post avai lable against which he could be considered
and he, therefore, continued in Grade I I for a long time.

5. Thereafter respondent no. 4 got promotions

to Supertime Grade and Higher Administrat ive Grade and has
now been promoted to the post of Director General , the

highest post in the Service. This, according to the
appl icant, has happened due to the manipu1 ations in the

ACRs which fact has come to l ight only in 1996 when the

Health Secretary, Respondent no. 1 herein, admitted in

the Off ice Memorandum dated 26.8.1996 that there were

several infirmities in the entries in the ACRs of

respondent no. '4 as wel l as of other officers. The

^  aforesaid CM, we may state was issued as a decision on the

representat ion of one Dr. V.P.Bansal who had also fi led

original appl icat ions in this Tribunal chal lenging the

promot ions of respondent no. 4 herein to Supert ime Grade

and Higher Administrative Grade. This Tribunal had

directed the Health Secretary to consider the aforesaid

representation and to take a decision thereon.

/  6. When the app1 icant did not get promotion to

Grade 1 alongwith respondent no. 4 he admittedly appl ied

for a foreign assignment and was sent on deputation to

Saudi Arabia in 1989 and he cont inued to be on deputat ion

ti l l 1994. in the meantime he was considered for and

given placement in Non~Funct ional Selection Grade (NFSG)

w.e.f. 1 .3.1994, and the grievance of the appl icant is

that he ought to have been placed in the NFSG from
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11 7 1991 when his juniors had been so placed in
...Grade, even thou9h the appl icant was on deputation at tha^

t i me .

7  He aocordingly made a representation for

p.ptectionof his seniority on 21.9.,99e. However.
according to the appI ioant, he and his other col leagues
were led to bel ieve that the promotions granted
respondent no- 4 were on the basis of relaxation of
C.H.S. Rules, which fact has now been proved to be untrue
as admitted in the Health Secretary's O.M. dated
26.8.1996.

8. It is further averred by the appl icant that

the respondents are now considering the promotion of more
candidates to the Supertime Grade (Senior Administrative
Grade) and Higher Administrative Orade and if the
appl icant's seniority in Special ist Grade I I
Special ist Grade I is protected and restored he would also
become el igible for consideration for the higher grades

from much earl ier dates.

^1^

9  Reverting back to the basic question as to

whether respondent no. 4 was el igible for promot ion to
Special ist Grade I in 1983, the appl icant contends that the
said respondent did not have the requisite experience in

Neuro surgery as he was working only as a General Surgeon

and that i t was pnly on the basis of the claim made by
respondent no. ^ himself coupled with a certificate of
the then MedicaI /Superintendent that a proposal was sent
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to the UPSC by the DGHS forwarding and recommending the
.^ame of respondent no. 4 wi th the plea that he had been
attending to Neuro surgery cases.

10. The appi icant has further assai led the

O.M. dated 26.8.1996 on the ground that i ts contents are
factual ly incorrect and that it is only an attempt
justify i l legal acts done in the past by the higher
authori t ies of Central Health Service to grant undue

benefi ts to respondent no. 4.

11 . Respondents 1 & 4 have fi led separate

counter repi ies contest ing th i s 0. A . on several, grounds.

However, no counter has been fi Ied either by respondent

no, 2 or respondent no. 3.

12. It is emphat ical ly denied by the

respondents 1 and 4 that the app1 icant was senior to

respondent no. 4 in Grade 1 1 or that any undue benefit

was ever granted to respondent no. 4. It is further

averred that most of the contentions raised by the

appl icant in this O.A. are also the subject matter of

some 0.As fi led by one Dr. V.P.Bansal in which final

arguments have already , been heard and the judgement has

been reserved. It needs to be mentioned here that after

the fi l ing of the counter repl ies by the respondents in

this O.A., the judgement in the OAs fi led by Dr. Bansal

was pronounced on 20.3.1997. As a ma.tter of fact the

appl icant later fi led M.A. 2162 in which he raised some

additional pleas in view of the Tribunal's judgement in

Dr. V.P.Bansal's 0.As.
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^  13 The respondents have also raised the plea

of l imitation and it is averred that chal lenge to an act

that took place more than a decade prior to the f i. I i ng of

this O.A. can hardly be entertained., This is so both on

theground of laches as wel l as the bar of l imitation.

14. The appl icant has also fi led rejoinder

reiterating the contentions raised in the O.A.

15. We have heard at length the arguments of

the learned counsel for the parties and have perused the

material on record as also the relevant departmental fi les

including ACR folders made avai lable by Mr. V.S.R.

Krishna, the learned counsel for respondents no. 1 to 3.

16. As already mentioned hereinabove. Dr.

V.P.Bansal had also in his three 0.As fi led in this

Tribunal , being 0.As Nos. 202/95," 566/92 and 952/96 taken

pleas which are identical to those raised by the appl icant

in the O.A. A Bench of this Tribunal , of which one of us

(T.N.Bhat) was also a Member, rejected most of the

contentions made in those OAs. We have no hesitation in

treating the common judgement dated 20.3.1997 in Dr.

Bansal's case as a binding precedent so far as most of the

pleas raised herein relating to the al leged

non-el igibi l ity of respondent no. 4 is concerned, though

we hasten to add that the aforesaid judgement would not

operate as re judicata. In the aforesaid judgement the

Tribunal held that so far as the question of el igibi l ity

and recording of ACRs of respondent no4 are concerned, it

would nei ther be just nor appropriate to rake up the past

events after the . lapse of so many years as that would

result in unsett l ing of settled matters.



o

J

.  [ 9 ]

,7. in the instant case the entire ciaim of

fhsappi icant is based upon the ai ,egad wrongfui
pncot ion granted to respondent no. 4 to Specal.st
Grade I Post neariy tour teen years before the fiHng of
this O.A. How -can the appl icant be al lowed to rake up
this issue now, particularly so when respondent no. 4
has got further promotions to the higher Grades by at
least three stages? The appi icant has not given any
reasons why he remained si lent for al l these years. The

+uq+ i+ is only now when the OM
only reason given is that it is oniy nu

dated 26.8.1996 issued by respondent no.1 herein was

brought to the appl icant's not ice that he came to know
for the first time about the al leged machinations and
manipulat ions. This contention cannot be accepted. for
the simple reason that according to his own admission the
appl icant was we I I aware of the recruitment rules as also
the fact that under those rules a person would require a

particular number of years' experience in the lower Grade
to make him el igible for Grade I and the respondent no.

4 did not fulfi I the el igibi I ity condition. He did not

even represent againsfthe said respondent's promotion.

On the contrary he acquiesced and later sought a foreign
assignment. Again, when the appl icant felt aggrieved in

the year 1994 with the action of the respondents in not
giving effect to the appl icant's placement in NFSG from

the year 1991 the appl icant chose to remain a mute
spectator and waited for three more years before fi l ing

the O.A. in which one of rel iefs claimed is that he

should be placed in the NFSG w.e.f. the year 1991 and

should also be given the consequential benefits in the

form of futher promotions on that basis.
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„ef- the year 1991 and should also be given the
^conseouentlai benefits in the for. of further promotions

on that basis.

18. As mentioned hereinabove. the common

judgement in Dr. V.P.Bansal/s three OAs came to be passed
on 20.3.1997 and the appl icant thereafter fi led MA 2162 of
1998^nnexing thereto an additional affidavit. We have
careful ly gone through the contents of the affidavit and
find that the appl icant has by way of the additional
affidavit sought to assai l the Judgement as being

incorrect and unacceptable. We are of the firm view that

a  judgement of the Tribunal cannot va1 id1y be chal lenged
in this manner. The judgement is a wel l reasoned one in

which al l the relevant circumstances have been considered

and i t has been held that there are no grounds for setting

aside or quashing the orders by which respondent no. 4

herein, who was also respondent no. 4 in one of those

three O.As was promoted/appointed to different posts
;

including the post of Additiona1 Director Genera I . The

Bench which del ivered the judgement further accepted the

views expressed by the then Health Secretary, Govt. of

India in his O.M. dated 26.8.1996. We find no grounds to

disagree with those views nor with the finding recorded in

the aforesaid judgement which, as already mentioned, are

quite relevant so far as the questions in issue in the

instant OA are concerned.

■jg. Even on meri ts the appl icant has no case.

The first point raised by the appl icant is regarding the
inter-se seniori ty of the appl icant and respondent no. 4.

The appl icant has not produced any material to

V
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substantiate bis plea that the UPSC had adjudged him mere
meritorious than respondent no. 4 at the initial

vJ selection for the post of Specia I ist Grade 1 1 . On the
contrary the respondents have taken the plea that in the
seniority l ist of Special ist Grade I I officers
1 .1.1983 the name of respondent no. 4 figured
no, 1 »h,ie that of the appl icant figured at serial no.
2 and even so the appl icant never represented against that
sen i or i ty l ist.

■/

20. It is also admitted by the appl icant that
he joined the Grade i i post several months after
respondent no. 4. Apart from that the respondent no. 4
was found to have worked as Surgeon Speciai ist Grade 1 1
from 11 . 12. 1975 to 4.1. 1979 during whioh period he had
acted as Head of Surgical Unit in Wi l l ingdon Hospital and
had been looking after al l the Neuro surgery cases in that
Hospital as also other hospitals in New Delhi . He had
also acted as the in-charge of the Head Injury 8
Neuro-physchiatric c11nic and Neuro-Surg1caI C1 in1c that
was being run in the Wi l l ingdon Hospital . 1t was on the
Jjasis of the above said facts that the name of respondent
no. 4 had been forwarded to the UPSC when the occasion
for fi l l ing up the posts of Special ist Grade 1 presented
i tseIf.

21 . As regards the al leged undue favour shown

to respondent no. 4 by the AI I MS the respondents have
taken the plea that the duration of M.Ch course was only
two years and that respondent no. 4 passed within that
period whi le the appl icant appeared along with respondent
no. 4 but fai led and it was only on the second
attempt that he passed. In the meantime one

.lA'
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M  In these circumstances the
extra year had passed. In these

appl icant's plea cannot be accepted. The contention
the appl icant about non-consideration of his case is
equal ly devoid of force, for the simple reason that when
in the year 1982 two posts of Specia I iSt Grade 1 were
created - one post was in fact thrown open to direct
recruits and only one post was kept for promotion. In
these circumstances, no question for considering the
appl icant would arise, particularly so in view of the fct
that he was not senior to respondent no. 4. Perusal

the official records reveaI that on 29.6.1984 when the
post of Special ist Grade I (Neuro Surgeon) was advertised,
the appl icant had also appl ied and appeared in the

interview along with other two doctors, namely, Dr. R.K.

Navalakha and Dr. S. Pathon. But the appi leant was not

selected by the Union Publ ic Service Commission.

22. As regards the posts in Senior

Administrative Grade the contention of the respondents is

that out of 35 floating posts in the SAG 15 posts and 20

posts were identified and al located to Non Teaching

Special ist Sub Cadre and Teaching Special ist Sub Cadre,

respectively but the DPC could be held only on 31.3.1989.

The DPC considered 14 more officers of the non-teaching

sub cadre in addition to respondent no. 4, and several

other officers in the teaching sub cadre were also

considered. The promotions were given effect from

1 .4.1989. Quite clearly, therefore, the appl icant could

have no grievance against the said promotion.
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23 The respondents have also given a v

reason fornot giv,ng effeet to the appi icant's pro.otion
VtotheNFSG (Rs. 4500-5700/-) from 1991 as claimed by

ni„. The plea taken by the respondents is that the
appl icant remained on foreign assignment from ,0.6.1989 to
28.2.1994 and as per the provisions of the relevant rules
he was considered for placement in the NFSG after
completion of 8 years service and his name was included in
the l ist Issued on 11 .7.1991 . However. since the
appl icant was on foreign assignment at that time it . was
stated in the order that the date of placement in respect
of officers on deputation/study leave would be the date on
which they resumed their duty on return
deputation/study leave. We do not f i nd any i nf i rm i ty in
this action of the respondents. It may further be stated
that the Next Below Rule, the benefit of which the
appl icant seems to seek, ,s not avai IabIe because the

'.appl icant has not establ ished that any of his juniors in
the Special ity of Neuro Surgery was promoted before the
appI i can t.

J

1

24; To sum up, the appl icant has fai led to

make out any case which would justify our interference

with any orders passed by the respondents particulary in a

reference to respondent no. 4 herein. We find no merit
in this 0.A. and accordingly the O.A. is hereby

dismissed, but without any order as to costs.

I
•r-

Member (A)

(T.N.Bhat)
Member (J)

na


