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OA No.2573/96

1. Shri sham Sunder J.T.0, ‘\
C.T7.0. Ambala.

2. Shri Baldev Raj J.T.0. , ' .
0/0 Chief Generai Manager, - . _ ;
Punjab Telecom Circle, _ ) ;
Ambala Cantt. . « -+ .-Applicants

-Versus-

1. Union of India through
Telecom Commission cum-Secretary
to Govt. of India,
Deptt. of Te]ecom,
Sanchar Bhawan,
New Delhi.

2. The Chief General Ménager,
Punjab Telecom Circle,
Ambala Cantt.

3. The Chief General Manager,
) Haryana Telecom Circle,
Ambala Cantt.

E |

4. The Chief Genera] Manager,
Himacha]’Pradesh Telecom Circle,

Shimla.

5. Shri Parvinder‘singh Nayyar,
SDE (EDX) Telephone Bhawan,
Telex Section, Sector-17,
Chandigarh.

6. Sh.. P.k. Jose S/0 sh. P.M. Kuria Jose,,
Officiating Sub‘Divisiona1
Engineer (Insta11ation), " ’
Ernakulam, Cochin-682Q35 (Kerala),

. Smt. p.y, Sheela Devi, wy/o Sh. N. Gopa Kumar,
' ‘ Off1c1ating Sub Department Engineer .
~ (Computer Section), Deptt. of Te]ecom,
: "' Ravi Vihar Buiﬁding,.Ka]othiparambi] Road,
Cochin-682016 (Kerala), - :




—
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8. Sm P. obhana‘WXo;SH. Ki;Madhy Soodnan, . - »(aV
Of%ic1at?ng Sub-D1v1s1ona1'Eng¥neer_ I L e—
(Transmission Planning)> a _
office of the General Manager (T),

Deptt. of,Telecommunication, :
Annie ‘Hall Road, Calicut-2
(Kerala). ,..Respondents

OA” No.2572/96 i

1. Narender Kumar,

JTO, Telephone Exchange,
Sector 15-a, Faridabad.

2. Satish Kumar, ,

JTO, Telephone Exchange, - - 1

-- Sonepat. ‘ g

3. A.K. véerma, ,

JTO, Telephone Exchange,
- Sector 15-A, Faridabad.

4. R.K. Gupta, ,
JTO, o/o sSDO Phones,. ) A 4§
Sonepat. : ' Q.

H

5. K.K. Mehta, - : 3
J7T0, Te1ephone~Exchange, :
Kundli, Distt. Sonepat. 3

6. Joginder Singh, . 3
JTO, Telephpne Exchange, gi
Sonepat. '

_ a 3

7. Mahavir Parsad, v i
JTO, Telephone Exchange, Sonepat. H

8. Vipin Kumar Jain, é
JTO, Telephone Exchange,.Sonepat. 3

3. Rma Shankar, ;

JTO, Telepone Exchagne, Sonepat.
. 10.Jatinder Kumar, JTO,

Telephone Exchange,

Sonepat.

11.Narinder ‘Singh,

JTO C Dot Sonepat. _

12.1.S. vadav, ’ ' i
JTO, Telephone Exchange, , ;

» Narnaul. :
13.Partap Singh, JTO,
Telephone Exchange, Sonepat.

14. A.S. Malik, JTO, :
Telephone Exchange, Jind.

iS.K.K. Mewani, JTO, :
JTO, Telephone Exchange,
Sector 15-A, Faridabad.
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.K.K., Bans

: al, JT0, \
Office of SDO Phones,.
Sectar 15-A, Faridabad.

.Bahadur Singh,

JTO, Telephone Exchange,

"Nuh, Distt. Gurgaon.

18.Satyavir Singh,

19.
~JTO, o/0o SDO Phones,

0A

JTO, o/o SDO Phone,
Sector 15-A, Faridabad.

S.K. Verma,
NehruAGrQund, faridabadf

-Versus-

. Union of India through its Chairman,

Telecom Commission,

Ministry of Communications,
Department of Telecommunication,
Sanchar Bhawan, 20 Ashoka Road,
New Delhi-110001. :
Director General, Telecom,
Department of Telecommunication,
New Delhi-110 001.

Chief General Manager, Telecom
Haryana Telecom Circle, 107,
The Mall, Ambala Cantt.

Sh. Madho Parsad,

JTO, through .

Telecom District Manager,

Karnal Telecom District,

Karnal. )
Sh. Tilak Raj Prashar,
JTO, through General Manager,
Telecom, Ambala Telecom District,
Ambala Cantt.

...Applicants

.. .Respondents

No.2574/96, OA No.2575/96 & QA No,2576/96

e

A1l India Telegraph Assistant,”
Superintendents Association,
Karnataka Circle by its Karnataka
Circle Secretary, 633/120, 9th Main
Pra)ash Nagar, Bangalore-56021.

P. Gangulappa,

S/o Sh. P. Venkataramaiah,
JTO, Central Telegraph Office,
Bangalore-560 001. -

Smt. D.C. Gujari,

W/o Sh. G.S. Gujari,

JTO, o/o Director,

Bangalore Telecom Area,

Hotel Suprabhatha Complex,

Ananda: Rao Circle,

Bangalore-560. 009. : .

-Versus-

Road,

..Applicants
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1. The Ch1ef Genera1 Manager,

- Karnataka Telecom circie,
1, 01d Madras Road, Ulsoor,
Bangalore-560 008.

2. ;7he Senior General Manager,
dangalore Telecom District,
Fkcci Buildings, K.G.Road,

Bangalore-560 009.

3.| The Union of India,
Ministry of. Communications, .

Represented by the

Chairman, Telecom Commission,
Sanchar Bhavan, 20, Ashoka Road,
New Delhi-110 001.

4. Shri $.S. Sajjan,
Sub Divisional Engineer (Groups),

Nagamangala,
Mandya Telecom District.

OAlNo.1870/96

1.{Circle Secretary, AITASA Western UP

Telecom Circle Dehradun through
JTO CTo AG.

2.|Mr. J.P. Saxena,
S/0 late Shri Jagdish Prasad Saxena,

JTO o/0o CGMT (W) Dehradun.

-Versus-

1. |Union of India through Secretary,
Govt. of India, Ministry of Telecom,

New Delhi.

2. |Chairman, Telecom Commission,
New Delhi.

3. |Chief General Manager Telecom,
|Western UP Telcom Circle, Dehradun.

4. |IChief General Manager Telecom,
Eastern UP Telecom Circle Lucknow.

.Respondents

Sh. M.R.. Tiwari s/o 1§te Sh. M.L. Tiwari,

.Applicants

5. [Sh. Kamlesh Mishra, S/o Sh. K. N. Mishra,

R/o PO Compound, Har1dwar (UP)

6. ISh. J.S. eaJwa S/o T.S. Bajwa,

R/o0 B-9, Haqueqat Nagar,
Saharanpur (UP).

7. |sh. C.B. Singh, S/o Sh. Puran Singh,

8. Sh. A.K. Gupta, S/o Sh K.P. Gupta,
R/o MIG-106, Ram Ganga V1har
Moradabad (UP)

OA Nd 295/97

Sham Sunder s/o. Sh, Bal. Nan:-nd

JFO working in Central Telegraph GOffice
Aﬂ?b'!la.

R/o 3/43, ALTTC Campus, Ghaziabad (UP).

.Respéhdents

Acplicant
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1. Union of India through Chairman,
Telecom Commission-cum-Secretary,
#Govt. of India, Department of Tekecom,
Sanchar Bhawan, 20 Ashoka Road,

New Delhi.
2. The Chief General Manager,

Haryana Telecom Circle, :
‘Ambala Cantt. v . . .Respondents

No.296/97

o
>

Satish Kumar, JTO
S.L. Purey, JTO
Mauji Ram Ghangas, JTO
Jogi Ram, JTO
S.R. Bhalla, JTO
'8§.C wWahi, JTo
. Shankar Lal, JTO
Satbir Singh, JTO ) T
o S.P. Katyal, JTO
v v 10.T.R. Prashar, JTO
L _ 11.K.L. Kanda, JTO
§n ~ 7 12.Swaran Singh, JTO
L 7 13.Ujagar Singh, JTO
RES ~14.Gurmukh Singh, JTO
15.Rameshwar Dass, JTO
16.Raj Kumar Singh, JTO
17.P.R. Kahol, JTO
18.Anoop Parshad, JTO
19.Meharban Singh, JTO
20.R.P. Gupta, JTO
21.Ram Parkash, JTO : : , :
22.K.L. Sharma, JTO. - ... Applicants

O O~NOO WA —

-Versus-

1. Union of India through
the Secretary, Ministry of
Communications, Department of
Telecommunications, Sanchar Bhawan,
New Delhi.

2. Member (Services), Telecom Commission
cum Director General Telecommunications,

Sanchar Bhawan, New Delhi.

‘3. Chief General Manager,
Punjab Telecom Circle,
107, The Mall, Ambala Cantt.

4. Chief General Manager,
Haryana Telecom Circle,

107, the 'Mall, Ambatla. Cantt.

5. Sukhdev Singh Gil11, JTO,
Regional Telecom Training Centre,
Rajpura.

6. I.B. Talwar, JTO,
O/0 Divisional Engineer,
Telecom Acceptance Testing,
Jalandhar.
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7. S.C. Katyal, JTO (Insta11at1on),
0/0 General Manager, . S
Telecome District, Ambala Cantt " ...Respondents

09547\10.8'27/97

All India Te1egraph Assistant,
Superintendents’ Association,

through Shri Shanu Lal Durga,

General Secretary,

C-2/C/2/165, Pocket-2, Janakpuri,

New Delhi-110 058. ...Applicant

-Versus-

1. Union of India through
Chairman~cum-Secretary,
Telecom Commission, _
Deptt. of Te]ecommun1cat1on,
Sanchar Bhawan, : :
New Delhi.

2. Member (Serv1ces) and
YA Director General,
Te1ecommunications, )
Telecom Commission, Sanchar Bhawan,
New Delhi.

- 3. Dy. Director General (Personnel),
Deptt. of Telecommunications,
Sanchar Bhawan, New Delhi.

4, Secretary,
Deptt. of Personnel & Training,
‘North Block, New Delhi.

-

5. The Secretary, UPSC,
Dholpur House, Shahjahan Road,.
o’ New Delhi. .. .Respondents

(App1icants.through Sh. Sham Sundar, applicant in
0A-2572/96. alongiwth General Secretary of the applicant
Association) .

(Official Respondents through Sh. P.H. Ramchandani, Sr.
Counse]l w1th Sh. Anil Singh, proxy for Mrs. P.K. Gupta)

(Private Respondents through Mrs. Meera Chhibber, Counsel)




‘ORDER .-

: : _—
By Reddy, J.-
;%f '~' Common ,qqestions of facts and law arise in ‘these

cases. Hence they are disposed of by a common order.

2. _However, -in OA-395/97 and OA-396/97 the
reliefs claimed are different from the re]iéfs-c]aimed in
the remaining cases. Hence, they are deajt with separately.

3. - For the purpose of convenience and to

illustrate the factual position in the batch of cases, the

.facts in QA-2573/96 are stated hereunder.

4. The apb11canﬁs were in1t1a11y workiné as.
Assistaﬁtv Superintendents Telegraph TFaffic (ASTT) in the
department of‘Te1ecommunication, in various Te]eéom Circles.
The;e:is an Engineering Wing in the Telecom Department. The
caares of ASTTs and Junior Engineers (JEs .of Engineering
Wing) alone were the'para11e1'cadres functioning at the
highest ’ non—gazetteq level for performing functional,
operational and management functions in the Telegraph
Traffic and Telecom é%ginéering Wings respectively. The pay
scales of ASTTs have however, been higher than the.JEs in-
a11 the Pay Commissions recommendations, but w.e.f. 1.1.86
they were drawing the pay scale of Rs.1640-2900 at. par with
the Junior Engineefs, now redesignated ‘as Junior Telecom

Officers (JTOs). With the aim of improvement in the Telecom

~ Services, the Telecom Commission has issued an order dated

5.4.1994, déciding.to merge the Te]egraph Traffic. Arm 'wjth
the Engineering Arm . w.e.f. f.4.94 (Annexure. A—11). A
common seniority fist.was.directed to be prepared for each
circle and one seniority 1ist.for the-antire country. In
accordance with' the merger*otdér the applicants opted fof

the merger in the cadre of JTOs: and. it has been accepted by
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the respondents. Once -, the cadre merger is done the

promotion to the gréde of TES Group "B’ (combined cadre) has

to be.necessar11y done as pef the combined seniority list.

N7,
2

j4.| Immediately after the issuance of the merger

~order dated 5.4.94 the department issued an order of

abrogation dated 14.4.94 in terms of para 206 of the P&T

1

''Manual Vol: IV wherein it has been stated that promotion to

the grade of Sub Divisional Engineer in TES Group B’ will
be governed by the statutory recrqitment rules in existence
for promotion to thel grade of TES Gfoup 'B’. These -
fnstructjons came ‘into force for the vacancies existing for
the year 1994-95 onwards. It is the case of the app1icanté
that a combined seniority list hés accordingly been prepared
for all the Telecom circies. In épite of the above fact the

respondents passed the impugned ordery dated 27.5.94, 3.6.94

and 9.12.94 (Annexures A-1, A-2 and A-3 respectively),
‘promoting respondent No.5, JTO who is Jjunior ﬁo ‘the
applicants and other JTOs to the grade of TES Group -'B’,
ignoring the rightful claims of the applicants. - The
=gd/ , féspondents have also picked up some JTOs for officiating

promotion. Agg}ieved by the above orders the present OAs

are filed.

e

1.

5. Some of the applicants who arguednin person,

contend that \the order of‘merger dated 5.4.94 resulted in

merging the pééts‘of the applicants (ASTTs) with the poéts
of JTOs and in creating new posts of JfOs, TES Gfoup "B’ by
’ abolishing 'equaT nﬁmbér' of: posts of Te]egréph side.
Thereupdn all" promotions w111 Have to be done as per the
combined- cadre drawn up énd as far as non-optees are
concerned, they would remain in their own seniority and get

their own promotion as if merger did not take pltace. Hence,
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" the applicants are entitiled to have been promoted after

"B’ combined cadre post.

however, contends that as per the Telegraph Engineering 7

6. The learned Counsel for respbndents 1-4,

Service (Group 'B’) Recruitment Rules of 1981 the premotion

PR

to the posts of Assistant Engineer Group II or Group ’5’
from Junior Engineer (now designated.as JTO0s) 1is by way of

selection from the feeder cadre viz. JTOs who had passed

Yerswer ARG o

the departmenta) qualifying examination, - The applichnts who
are’ ASTTs who have not eéven . passed the departmenta1 g

qualifying 'examination_are-not entitied to promotion to TES

l,‘r

o A Group 'B’ cadre. They are entitieg to be bromoted only 'in .

accordance with their 'recruitment rules. 1t g further

stated tnat the order dated 5.4.94 is eniy an aeministrative
decision but ,1h PUrsuance of the administrative decision-
Unless the reeruitment rules are amended for promotion to
TES Group 'g’ and uniless fresh recruitment rules came into

existence, the applicants whé'are ASTTs who may have been

merged with the JTos will not be entitled for Promotion tgo
TES Group ’B’. The impugned orders are, therefore, rightly
passed in accordance wWith the existing recruitment rules.

Hence they are Prefectily legal, The respondents rely  upon

the Judgment of the Ernakulam Bench of the Tribunal in V.,

No.308/96 decided on 1.5.98. The learned counsel for the
private respondents also-advanced the arguments on the same

lines as above.

7. The counsel for the applicants are absent.

Hence, we have. heard the arguments of some of the*app]icants

who were present.
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8. We have given'carefu1 consideration to the
pleadings as well as the arguments advanced on either side.
e ! ’

9. The: facts are not in dispute in this case.

The applicants are ASTTs of the Traffic Wing whereas the

private respondents are the JTOs of the Engineering Wing of

the Telcom department. Relying upon A-11 the applicants

seek to submit.that the ASTTs of the Traffic Wing, have been
» wing &
finally merged with the JTOs of Engineering w.e.f. 1.4.94

N
and they are entitled for promotion to TES Group 'B’ as per

the combined sen1or1ty 1ist. The dispute thus, revolves,

round Annexure A.11 of 5.4.94 . It is, therefore, necessary

to closely examine Annexure A-11 and the implications

thereof. It is c1ear.froh a perusal of the decision dated
5.4.94 of the department of Telecommunication, Government of
India, "that the merger was brought about of the two posts

along with others. The methodology for merger is shown in

paragraph 1 of the order. Excluding the ASTTs who had opted

to remain as ASTTs, the cadres of ASTTs and JTOs should be

merged with equivalent cadre of JTOs and a common seniority

list has to be prepared. At the time of merger new posts of

JTOs in TES Group -’B’ wil]lhave to be created by abo1ishing

equal number of posts in Tfaffic Side. Para 12 is crucial
and 1e heayi1y relied upon by the applicants. It reads that
once cedre; merger is done the promotion to‘TES Group '’'B’
will be  done as per the combined seniority list drawn up.
The -merger‘ came into force w.e.f. 1.4.94. Thus a firm
decision -was taken for merger of these two cadres into JTOs
and the methodo1ogy of merger was also e]aborate]y mentioned
in the order. It is, therefore, contended by the applicants
that the merger dec1s1on was not only taken but 1t has been

effected and came into effect from 1.4.94 as is clear from
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paré 12 of tﬁe order of merger. Héncefﬁhé;abb1icants are
entitled to be promoted to& the grade of TES Group ’B’ in the
combined cadre as per the combined sgniority."ButAthis is
q;zPutedA by the'réspbndents. Hence the question is whether
fﬁg debision' taken by the Government would "tantamount to
amending the recrujtmentfrulés in both the cadres. it is
not in dispute that the service conditions, regarding,
recruitment, promotion etc., are govqrned in.bdth the cadres
by their own recruitment rules. The hext higher pést for
promotion .to JTOs “is to the post ofoggk Grade ’'B’. In

exercise of the-powers conferred by proviso to Article 309

of the Constitution of India the recruitment rules called

TES 'Group "B’ were promulgated in- 1981 as amended from time -

to time. - The method of recruitment was given 1in the
schedu1e. 66—2/33 to be promoted by DPC and 33-1/3% through
limited. deparfmenta1 competitive examination. JTOs among
others are eligible for promotion as per the Rules. Thus,
under these Rules only JTOs aré eligible for promotion to
the posts of JTOs Group '8’ It is also not in dispute that
ti11 1996 the recruitment rules were not amended. Likewise,
as per 'the  Recruitment.. Rules governing the service
conditions of thé app1icants, they are éntitled to be
promoted only to the next higher. post tO'ASTf in their own

line. The Recruitment Rules either for the applicants or

. for the respondents were not amended in pursuance of the

decision taken by the Government, merging the two posts.

10. The app11qants, therefore, submit that until
the ruies -are pfoperly émended as per-the mergef decision
the promdtions-shou]d be‘madenjn'accordénée.with-the order
of'merger. The Recruitment RuJes-existing'and.apricable to

both the erstwhile cadres have no.- application for promotion

to JTO of the combined cadre. In support of their

Nt TP SarEy |
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‘& Another

i

contehtion‘the eppTicaqps rely upon State of U.P.

V. M.J. - siddigui & Others, AIR 1980 SC 109s8. This

decision was followed by the Mumbai Bench of the'TribunaT in

L
L

P“P. Gupta v. Secretary, Ministry of Defence, OA No.254/92
== .

decided .on 17.12.97. In the Supreme Court case, the

Government merged the two services viz. TMS-I and TMS-1I1I

“with the object to have one medical service w.e.f. 1.11.64.

Considering the -order of merger whereby the distinction

'between-TMS-I‘and.II was abolished and the two services were

constituted 1into one designated service, though the rules
were not amended for fixing inter-se-seniority of the

officers of the erstwhiIe two services, the learned Judges

- of the Supreme Court ha&'taken the view that the existing

rules were inapplicable so far as the new service was
concerned till the 1qterregnum and tjl] the rules were
amended .subsequent1y. { Hence, promotion to the selection
grade of the new'service'was'to be made purely on the basis

of the " merger order. It was also held that the notification

-was - issued under Article 309 of the Constitution‘and was,

therefore, of- a gtatutory character or "at any rate had a

statutory flavour". Hence the ol1d rules could not be

applied to the situation obtaining after the merger. The

learned counsel for the respondents, however, seeky to

distinguish the facts in Dr. Siddiqui’s (supra) case on the
ground that the impugned order of merger was not an order
passed under the proviso to Article 309 of the Constitution,
hence it wou1d. not await to a rule governing the new

situation. We entirejy agree with the learned counsel for

the respondents. In Dr. Siddiqui’s case (supra) a

notification has been issued by the Government and in view
of the facts and circumstances of that case. the. Hon'ble

Judges of the Supreme‘Court.has.treeted ﬁt'as a statutory

order or at Teast having statutory flavour, whereas in. the

- T TR e e ey v oL
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instant case the impugned order  of merger was anp

administrafive' decisjon takep by the-Government of India,

Hence, it cannot be said that it waé'issued under Article
PN .

‘309 of the Constitution or at 1eastAit has any Statutory

force. 1t is true, as contended by the app]iéants that the .

merger has came into force w.e,.f. 1.4.94, butfun1ess-it is

followed by the recruitment ruJeé of the TES Gfoup,’B’, the
sSame  cannot ailter or stpend tﬁe Rechitment"Ru]es,
governing the éerviCe conditidns. The merger still remained
as an administrative décisiod short of merger legally, We

are Supported, in our view, 'by the Judgement of the

Ernakulam Bench in .OA__No.308/96 (supra), cited: by the

learned counsel for the‘respondents. In the saijd Judgment

JTOs cannot '}égéi1y bevhe1d to have been merged w.e.f,
1.4ﬁ94 ..... " ";..Any merger abo}ishjng the independent and
distinct identity of a cadre. of posts'created under the
statutori]y prescribéd recr@itmentA rules can lTegally bpe
effectuated only by_promu]gating another set of statutdry
rules having the effect of an amendmentu to the 'former

recruitment rules."” Since the decision of the Mumbai Bench

- Court, we do not find it necessary to discuss the judgement

of the Mumbaji Bench.

11, The applicants alSo-cited“the_ decision in

Nagpur IMnrovement Trust v. Yadaorao Jagannath Kumbhare &

Others, 1999.(4).RSJ SC 177.. -The‘applicants,te1y upon. the

reasons given in’ para 8 where. it was stated. that in the

' absence of any ’statutory ' rUJem'govérning: the service

conditions of the ‘employees the: executive ‘instructions

.o
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"Prior notice, We do  not find any
 contention. It s
amend. the rules and no notice 1is necessar

of the rules. The contention is,

we do not 'find:.any merit. +in the OAs. The::OAs

therefdre, dismissed.‘{No.costé;

as in oyr

case: there are étatutory' rules governing the . Service

conditions of the employees, which were neither abrogated

nor amended ti1) 1996, when the post_of ASTTs was shown as

one of the feeder-cadres for promotion to JTOs.

12. The applicants lastly challenge note 4 of the

"JTOs Recruitment Ru1es, 1996.- Under the above Rules, Note 4

has been added, which is as follows:

to force. The

applicants chaT]enge.>the abovel‘note"Stating that those,

who are affected shoulg by the above ‘NOTE’ have been issued
Substance in “this
the Prprogative of tHe -department to
Y before amendment

therefore, rejected.
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- OAs.

."8an.’
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- OA-295 g OA-296(97

- 15, The appiicant in O0A-295/97 g also the
_applicant . in '0A-2573/9¢. The applicants n OA-296/97 are

a]SO<,ASTTS in the Te1ecomrDepartmeht.

The present 0As are

'fi]ed cha11enging.the orders omotion dated 5.2.96

of ‘their pr
and 29.6.96 as Trg Group 'g’.

Promotion tg fﬁé post‘oﬁ TES Group

oh]y after the re

'1996. Hence,

roup
'8’ We have also held that the rules are 6§yond‘cha11enge
In' the Circumstances the Contentions raised herein need not
be

discussed in extenso. The OAs'are,

therefore,'1iab1e to
e'-dismiésed for the same-reasons,

b

as stated in the above
',They are.accordingly dismissed. No costs.

(SMT. SHANTA'SHASTRY). (v.. RAJAGOPALA REDDY)
MEMBER‘(ADMNV)‘-‘ : VICE-CHAIRMAN (J)
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