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1. Narender Kumar,
JTO, Telephone Exchange,
Sector 15-A, Faridabad.

2. Satish Kumar,
JTO, Telephone Exchange,
Sonepat.

3. A.K. Verma,,
3T0, Telephone Exchange
Sector 15-A, Faridabad.

'4. R.K. Gupta,
3T0, o/o SDO Phones,
Sonepat.

5. K.K. Mehta, ■
JTO, Telephone Exchange,
Kundli, Distt. Sonepat.

6. Joginder Singh,
3T0, Telephone Exchange,
Sonepat.

7. Mahavir Parsad,
JTO, Telephone Exchange, Sonepat.

8. Vipin Kumar Jain,
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9. Rma Shankar,
JTO, Telepone Exchagne, Sonepat.

10.Jatinder Kumar,JTO
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Sonepat. .

11 .Narinder Singh,
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16.K.K, Bansal. JTO, ■
Office of SDO Phones
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JTO, Telephone Exchange,
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19.S.K. Verma,
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2. Director General, Telecom,
Department of Telecommunication,
New Delhi-110 001.

3. Chief General Manager, Telecom
Haryana Telecom Circle, 107,
The Mall, Ambala Cantt.

4. Sh. Madho Parsad,
JTO, through
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^he Senior General Manager,
i-dangalore Telecom District,
Fkcci Buildings, K.G.Road,
Bangalore-560 009.

The Union of India,
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Represented by the
Chairman, Telecom Commission,
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Nevy Delhi-1 10 001 .

4. Shri S.S. Sajjan,
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Nagamangala,
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Telecom Circle Dehradun through
Sh. M.R. Tiwari s/o late Sh. M.L. Tiwari ,
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Mr. J.P. Saxena,
S/o late Shri Jagdish Prasad Saxena,
JTO o/o CGMT (W) Dehradun. ...Applicants
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Union of India through Secretary,
Govt. of India, Ministry of Telecom,
New Del hi.

Chairman, Telecom Commission,
New Del hi .

Chief General Manager Telecom,
Western UP Telcom Circle, Dehradun.

Chief General Manager Telecom,
Eastern UP Telecom Circle Luckhow.

Sh. Kamlesh Mishra, S/o Sh. K.N. Mishra,
R/o PO Compound, Haridwar (UP).

Sh. J.S. Bajwa s/o T.S. Bajwa,
R/o B-9, Haqueqat Nagar,
Saharanpur (UP).

Sh. C.B.. Singh, S/o Sh. Puran Singh,
R/o 3/43, ALTTC Campus,. Ghaziabad (UP).

8. |Sh . A.K.. Gupta, S/o Sh. K.P. Gupta,
R/o MIG-106, Ram Ganga Vihar,
Moradabad (UP).

OA No.295/97
I

Sham Sunder s/o. Sh» Bal nukaid
SjTO urtJtklng in Central Telegraph Office
Amb nl a.

..Respondents
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-Versus-

1. Union of India through Chairman,.
Telecom Commission-cum-Secretary,

^ovt. of India, Department of Tekecom,
' Sanchar Bhawan, 20 Ashoka Road,

New Del hi.

2. The Chief CSeneral Manager,
Haryana Telecom Circle,
Ambala Cantt.
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.Respondents

1. Satish Kumar, JTO
2. S.L. Purey, JTO
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5. S.R. Bhalla, JTO
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10.T.R. Prashar, JTO
11.K.L. Kanda, JTO
12.Swaran Singh, JTO
13.-Ujagar Singh, JTO

'14.Gurmukh Singh, JTO
15.Rameshwar Dass, JTO
16.Raj Kumar Singh, JTO
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20.R.P. Gupta, JTO

21.Ram Parkash, JTO
22.K.L. Sharma, JT.O. . Applicants
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1. Union of India through
the Secretary, Ministry of
Communications, Department of
Telecommunications, Sanchar Bhawan,
New Del hi .

2. Member (Services), Telecom Commission
cum Director General Telecommunications,
Sanchar Bhawan, New Delhi.

3.. Chief General Manager,
Punjab Telecom Circle,
107, The Mall, Ambala Cantt.

4. Chief General Manager,
Haryana Telecom Circle,
107, the Mall, Ambala, Cantt.

5. Sukhdev Singh Gill, JTO,
Regional Telecom Training Centre,
Rajpura.

6. I.B. Talwar, JTO,
O/o Divisional Engineer,
Telecom Acceptance Testing,.
Jalandhar.



7. S.C. Katyal, JTO (Installation),
O/o General Manager,
Telecome District, Ambala Cantt.

OA/-^']\lo. 827/97

Respondents

All India Telegraph Assistant,
Superintendents' Association,
through Shri Shanu Lai Durga,
General Secretary,
C-2/C/2/165, Pocket-2, Janakpuri,
New Delhi-110 058. . Applicant

-Versus-

Union of India through
Chai rman-cum-Secretary,
Telecom Commission,
Deptt. of Telecommunication,
Sanchar Bhawan,
New Del hi.

kJ-
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Director General,
Telecommunications,
Telecom Commission, Sanchar Bhawan,
New Del hi.

Dy. Director General (Personnel),
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Sanchar Bhawan, New Delhi.

Secretary,
Deptt. of Personnel & Training,
North Block, New Delhi. ,

The Secretary, UPSC,
Dholpur House, Shahjahan Road,
New Del hi . ...Respondents

(Applicants through Sh. Sham Sundar, applicant in
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(Official Respondents through Sh. P.H. Ramchandani, Sr.
Counsel with Sh. Anil Singh, proxy for Mrs. P.K. Gupta)

(Private Respondents through Mrs. Meera Chhibber, Counsel)
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By Reddy/ J

Common .questions of facts and law arise in these

cases. Hence they are disposed of by a common order.

2. However, in OA-395/97 and OA-396/97 the

reliefs claimed are different from the reliefs claimed in

the remaining cases. Hence, they are dealt with separately.

3. For the purpose of convenience and to

illustrate the factual position in the batch of cases, the

facts in. OA-2573/96 are stated hereunder.

4. The apjDli cants were initially working as

Assistant Superintendents Telegraph Traffic (ASTT) in the

department of Telecommunication, in various Telecom Circles.

There is an Engineering Wing in the Telecom Department. The

cadres of ASTTs and Junior Engineers (JEs of Engineering

Wing) alone were the parallel cadres functioning at the

highest non-gazetted level for performing functional,

operational and management functions in the Telegraph

Traffic and Telecom Engineering Wings respectively. The pay

scales of ASTTs have however, been higher than the JEs. in

all the Pay Commissions recommendations, but w.e.f. 1 .1.86

they were drawing the pay scale of Rs.1640-2900 at par with .

the Junior Engineers, now redesignated as Junior Telecom

Officers (JTOs). With the aim of improvement in the Telecom

Services, the Telecom- Commission has issued an order dated

5.4.1994, deciding to merge the Telegraph Traffic Arm with

the Engineering Arm w.e.f. 1.4.94 (Annexure A-11). A

common seniority list was directed to be prepared for each

circle and one seniority list for the entire country. In

accordance with the merger order the applicants opted for

the merger in the cadre of JTOs; and. it has been accepted by
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the respondents. Once the cadre merger is done the

promotion to the grade of TES Group 'B' (combined cadre) has

to be necessarily done as per the combined seniority list

M
4.1 Immediately after the issuance of the merger

order dated 5.4.94 the department issued an order of

abrogation dated 14.4.94 in terms of para 206 of the P&T
1

Manual Vol; IV wherein it has been stated that promotion to

the grade of Sub Divisional Engineer in TES Group 'B' will

be governed by the statutory recruitment rules in existence

for promotion to the grade of TES Group 'B'. These

instructions came into force for the vacancies existing for

the year 1994-95 onwards. It is the case of the applicants

that a combined seniority list has accordingly been prepared

for all the Telecom circles. In spite of the above fact the

respondents passed the impugned ordenrdated 27.5.94, 3.6.94

and 9.12.94 (Annexures A-1 , A-2 and A-3 respectively),

promoting respondent No.5, JTO who is junior to the

applicants and other JTOs to the grade of TES Group 'B',

ignoring the rightful claims of the applicants. The

respondents have also picked up some JTOs for officiating

promotion. Aggrieved by the above orders the present OAs

are filed.

5. Some of the applicants who argued in person,

contend that the order of merger dated 5.4.94 resulted in

merging the posts of the applicants (ASTTs) with the posts

of JTOs and in creating new posts of JTOs, TES Group 'B' by

abolishing equal' number of posts of Telegraph side.

Thereupon all promotions will have to be done as per the

combined cadre drawn up and as far as non-optees are

concerned, they would remain in their own seniority and get

their own promotion as if merger did not take place. Hence,
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The learned counsel for
'^"wever, contends that as '"-^Pondents ,-4.tnat as per the Telearanh c •
Service (Grouo •bm » Engineering•-OUP B ) Recruitment Rules of ige, tha

the posts of Assistant c PPOfotion
STstant Engineer Groun tt

from Junior Engineer inn a '®'
®  designated as jtos) i. t-lection from the feeder cadre vit jtOs h "'

tde departmental oualifving
-d ASTTs «ho have not Rho

even passed the Han
qualifying examin^f- • departmentalng examination are not entitled ^
Gi-oup 'B' cadre ThP ° Promotion to TES

They are ̂ entitled to ho
accordance with thai Promoted only inthem recruitment rules. it i, ,

decision Put in ou " f an administrativein pursuance of the •

"iless the recruit administrative decision
^  recruitment ruleq i^r-o

TES Group 'e' and unl "'®Pdecl for promotion to
^  ° unless frochresh recruitment rules r;,mo

--tence. the app, icants who are astTs wh "
--9ed With the JTOS win not be entiti d f^
TES Group 'a' jh • Promotion tohe impugned orders are thero-F
— in accordance With the existing'
Hdnce they are prefect,y
tiia judgment of the ErnaKulam Bench ofTheT^'
Ssrasalochanan_s_ ors ribunal in v^

OA

dfi-te -sPondents also advanced thIT'
lines as above.. arguments on the same

T- The. counsel for t-wA

Hence, we have heard th ^PP icants are absent.ard the arguments of some of thf.
who were present. ^He applicants
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8. We have given careful consideration to the

pleadings as well as the arguments advanced on either side.

9. The facts are not in dispute in this case.

The applicants are ASTTs of the Traffic Wing whereas the

private respondents are the JTOs of the Engineering Wing of
the Telcom department. Relying upon A-11 the applicants

seek to submit that the ASTTs of the Traffic Wing, have been

finally merged with the JTOs of Engineering'^w!e. f. 1.4.94
and they are entitled for promotion to TES Group 'B' as per
the combined seniority list. The dispute thus, revolves,
round Annexure A.11 of 5.4.94 . it is, therefore, necessary
to closely examine Annexure A-11 and the implications'

thereof. it is clear from a perusal of the decision dated

5.4.94 of the department of Telecommunication, Government of

India, that the merger was brought about of the two posts
along with others. The methodology for merger is shown in

paragraph 1 of the order. Excluding the ASTTs.who had opted
to remain as ASTTs, the cadres of ASTTs and JTOs should be

merged with equivalent cadre of JTOs and a common seniority
list has to be prepared. At the time of merger new posts of
JTOs in TES Group 'B' will have to be created by abolishing
equal number of posts in Traffic Side. Para 12 is crucial

and is heavily relied upon by the applicants. It reads that

once cadre merger is done the promotion to TES Group 'B'

will be done as per the combined seniority list drawn up.
The merger came into force w.e.f. 1.4.94. Thus a firm

decision was taken for merger of these two cadres into JTOs
and the methodology of merger was also elaborately mentioned
m the order. It is, therefore, contended by the applicants
that the merger decision was not only taken but it has been

effected and came into effect from 1.4.94 as is clear from

I'l



para 12 of the order of merger. Hence 'the applicants are

entitled to be promoted tcf the grade of TES Group 'B' in the

combined cadre as per the combined seniority. But this is

d^^3uted by the respondents. Hence the question is whether
the decision taken by the Government would tantamount to

amending the recruitment rules in both the cadres. It is

not in dispute that the service conditions, regarding,

recruitment, promotion etc., are governed in both the cadros

by their own recruitment rules. The next higher post for

promotion to JTOs is to the post of IMS' Grade 'B'. In

exercise of the powers conferred by proviso to Article 309

of the Constitution of India the recruitment rules called

TES Group 'B' were promulgated in 1981 as amended from time

to time. The method of recruitment was given in the

schedule. 66-2/3% to be promoted by DPC and 33-1/3% through

limited departmental competitive examination. JTOs among

others are eligible for promotion as per the Rules. Thus,

under these Rules only JTOs are eligible for promotion to

the posts of JTOs Group 'B'. It is also not in dispute that

till 1996 the recruitment rules were hot amended. Likewise,

as per the Recruitment. Rules governing the service

conditions of the applicants, they are entitled to be

promoted only to the next higher- post to ASTT in their own

line. The Recruitment Rules either for the applicants or

for the respondents were not amended in pursuance of the

decision taken by the Government, merging the two posts.

10. The applicants, therefore, submit that until

the rules are properly amended as per the merger decision

the promotions should be made in accordance with the order

of merger. The Recruitment Rules existing and applicable to

both the erstwhile cadres have no application for promotion

to JTO of the combined cadre.. In support of their
I
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contention the applicants rely upon State of U.P. & Anot.hpr
•  ■■ I

^ — Siddioui & others. AIR 1980 SC 1098. This

decision was followed by the Mumbai Bench of the Tribunal in

•  Gupta V. Secretary. Ministry of Defence. OA No. 254/92

decided on 17.12.97. In the Suprewic Court case, the

Goyernment merged the two services viz. TMS-I and TMS-II

with the object to have one medical service w.e.f. 1.11.64.

Considering the order of merger whereby the distinction

between TMS-I and II was abolished and the two services were

constituted into one designated service, though the rules

were not amended for fixing inter-se-seniority of the

officers of the erstwhile two services, the learned Judges

of the Supreme Court haife taken the view that the existing

rules were inapplicable so far as the new service was

concerned till the interregnum and till the rules were
/  ̂

amended subsequently. Hence, promotion to the selection

grade of the new service was to be made purely on the basis

of the-merger order. It was also held that the notification

was issued under Article 309 of the Constitution and was,

therefore, of a statutory character or "at any rate had a

statutory—flavour". Hence the old rules could not be

applied to the situation obtaining after the merger. The

learned counsel for the respondents, however, seekJ to

distinguish the facts in Or, Siddioui's (supra) case on the

ground that the impugned order of merger was not an order

passed under the proviso to Article 309 of the Constitution,

hence it would not await to a rule governing the new

situation. We entirely agree with the learned counsel for

the respondents. in Dr. Siddioui'a case (supra) a

notification has been issued by the Government and in view

of the facts and circumstances of that case the Hon'ble

Judges of the Supreme Court has treated it as a statutory

order or at least having 8tatut.r.rv flavour whereas in the

I
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nstant case the impUFgned order of
administrative decision i-sv ^ Mrger was an
Hence it "y the Government of India,
'./v ' cannot be said -a.

4 Of VH , "^ ̂^ued under ArtioleConstitution or at least it Ha
foroe rr • . statutory°'-ce. It ,s true, as contended by the ,nn, ■
mercer haa applicants that the

folTo U unless it is"e by the recruitment rules of the TES Group -s' the
same cannot alter nr

ervice c:ndi:r\::y-^'-"'
a- supported, in our vieu, by the Judgement of the
— - Bench, in , -
earned counsel for the respondents, m the said ' d

it has been held that "the r Judgment
"^edres Of astTS andJTOs cannot legally be held to have h

1 .4.94.. .. .. e to have been merged w.e.f.
distinct ''i® '"dependent and
sta t o 1 -ted under theStatutorily OrecsrriK-ci^prescribed recruitment rules can le
sffectuated °h'y by Promulgating another set of !tatV

rscruitment rules." since the n ■

Cited bv rh Ueoision of the Mumbai Benchcited by the applicants is the riacia
Or sirtH . ilsoision rendered following
^ SjddiguTj^ case (suoral rh-F fu.
have Supreme Court and as wealready considered the sairi ■

Court . judgment of the Supremecourt, we do not finw -i -t-

Of the Mumbai Bench. '"BBary to discuss the Judgement

IF

-5/

The -PP'icants also Cited the decision in
Naqpur TmDrnvompa>T|. -Tri i I y y^n

-sons given in " p3ca ,„H . "Pon thepara a where it was stated that in fw
absence rm-F cnat m theany statutory rule govern ina- t-h
conditions of the emnl service^ ^ . employees the executive dnstructions
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^nd/or decision taken adrnlnistratively would >

a:: ------h  soon executive instnucticns/ad.inistnative. dinaoticna
^  view o, tHe Supne.e Count is unexoeptionadle Put tPe
- s - tne-taots on oun case, as in oun

oondit " -nvioeconditions of the employees
non a.ended til, .ssa n"pa ~
one ot tPe feeden,cadres tcadres for promotion to jtos.

12- The applicants lastlv nhaii
iTn Q challenge note 4 of theJTOs Recruitment Rules iggs n w
h. K ®'" "d'es, Note 4has been added, wPicP ,3 as follows,:

s;X/'l"eg?ap!:°j?J3,.f„j;;o 0°f of Asstt.to the cadre of Junior Toi^ treated at parthese Recruitment Rules as. onrt?me'^mi;3:re.

sho " the applicants (ASTTs) wereas part of the cadre of jtos as per the h
Thus they became eligible for o
with eff r- ' P^^^ion to TES , GroupWith effect from the date the rui««

applicants challenge the above- 'note'Tat
Who are affected should by the above .NOTE' hl^
PT^or notice. we do not find ^ ^aaoed
-tantion. rt is th

a-d the rules and ^

PT the rules h Tes. The contention is i-hor.«*
IS' therefore, rejected.

14- view of the above f«ofo .4 ■

«e do not find ®"a and, o.Trcumstanoes"Ot find any merit, ,n the OAs The n.
"^erefore, dismissed. No, sosts. ' '

'B'

The

co-h-^d. - .
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0A-29fi a. OA-pqfi/gy

The applicant in OA-295/97 is si ■
applicant in OA-2573/96 th °

^PP^Tcants in 0A-296/q7
also ASTT<3 -in -i-u 296/97 arethe Telecom Department th

Chaneng.n, t.e or.ers of the,/.
— ..a as rrs 3.0.P .3, —

V

We have considered
batch of oases holrt aspect in the abovecases holding that the Government's de ^ ■
msrger has no ^©cision of^  Mas no sanctity to alter on

rights for promnr ■ ®"®"ad in ,994, tn^irpromot.on to the post of tes Group .3. ,
atise only after the recruir

^ recruitment rules a no
1996. Hence th ® amended in July,"ence, the applicants are liable t„ h
-tending, to the recruitment rules to the ^
• = have also held that the r 1

tircumstances the contentiorraTlenirT.

iv:::::::;-:-The same reasons, as statoH •
OAs. They are em n. ■ above

ey are accordingly .i3,i3sed. No costs.

CSMT. SHANTA SHASTRVl
member (ADMNVX

' San.

REDDY)
VICE-CHAIRMAN (j)

^3 <Ck,

P.

C-fr)"


