CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
DA No.795/1997
New Delhi, this 24th day of August, 1998

‘Hon 'ble Shri T.N. Bhat, Member(J
(

)
Hon'ble Shri $.P. Biswas, Member (&)

Shri ¥.P. Singh .

Deptt. of Company Affairs :
CGO Complex, New Delhi .. Applicant
(By Advocate Shri K.B.S. Rajan)

versus

Union of India, through

1. Secretary

M/Finance, New Delhi

Chief Controller of Accounts |
West Block, RK Puram, New Delhi

S5

3. Principal Accounts Officer

M/Finance, CGO Complex

New Delhi .. Respondents
{(By Advocate Shri Madhav Panikkar)

ORDER .
Hon'ble Shri 8.P. Biswas

The applicant herein is seeking reliefg in.

.terms of issuance of directions to the respondents

rom

i

fect

-

for regularisation of his services with e
/

17.6.85 as regular LDC and also to vrelease

increments pursuant to his regular appointment vide

Annexure A-IT.

2. Description of the background facts is
required to appreciate the legal issues involved.

These are as under:

I

Applicant was appointed as ad hoc LDC under
R-3 on 23.6.80 and was subsequently appointed as

regular LDC with effect from 17.6.85 in pursuance

©
Fh

his success in the limited departmental

(67}

examination held in terms of order dated 4.6.85.

”Sii/




(2)

This wag, however, subject to his qualifving the
typing test both in English as well as Hindi at a
speed of 30 and 25 words Dper ninute respectively.
Provisions - exlist under Government of Endié
instruction WNo.1l4 in FR 26 for grant of exemption
to LDC from passing the typing test. Such

exemptions have been earmarked in two parts namely

o~

i) one vrelating to age and (ii) other relating to
exemption to those "physically handicapped". In
respect of ?he latter category. certificate from 2
authorised civil surgeon is required to be produced
in proof of handicapness. There is, however, no
stipulation that persons seecking exemption under
"physically handicapped category’ should have been
recruited under specific 'quota of “physically
handicapped persons”. The Medical) authoritiss ©
Ram Manohar Lohia (RML for short) Hospita vide
rheir letter dated 14.3.91 (a-¥) issued the
necessary certificte stating that the applicant is
not fit for typing. applicant having not earned
any increment ever since his jeoining the post of
1LDC on regular hasis from 17.6.85, requested for
grant of increment by giving necessary exemption

from tvping on the basis of wmedical certificat

o
[V

issued by RML Hospital. To get this benefit, he
made representations in February, 1988, November,
1989 and March, 19%0 but without any rresult.
Respondents initially iessued an order on 16.4.91
for the release of said increment from 14.3.91.
Subsequently, respondents directed that the ad-hoc

service put up by the applicant prior to the date

T



(3)
of his regular appointment would not count for
annual increment. Meanwhile, respondents issued

1
-

promotion-cum-transfer orders vide A-XIII by which

2

his juniors namely Shri Gautam and Saighal were

promoted as Accountants in the categorvy of UDC.

Applicant made appropriate representation

reguesting for consideration of his case for

prometion with effect from the date pf promotion of
his juniors since qualifyingg in the typing test or
exempticn therecf cannot come in the way of

senlority and once exemption is granted, he becoms

A
[

eligible for promotion from the date of such
axemption. It is necessary to mention here " that
applicant was exempted from typing test by the
medical certificate 1issued by the appropriate

authority on 14.3.91. 1Initially DoPT on 25.9.¢

[

indicated that ad hoc service rendered prior to
exemption cannct count for increment. But

subsequently on 9.11.94, DoPT issued clarifications

as under:

"2. Although acording to our OM of datad
29.9.92 the date of regularisation cannct
be from a date earliier than the date of
exemption, since in the instant case the
individual had gqualified the exam in 1985
and there has been undue delay in
granting exemption ag it has come through
the Medical authorities only in March,
199 and the individual cannot be held
respensible for the delay bscause he has
been presumably representing for the same
from the beginning and since he was
working on ad-hoc basis since 1980 and on
the analogy of granting regular promotion
w.e.f. the date of DPC in the case of
those already working on ad-hoc basgis,
there may, perhaps, be no objection to
the proposal to regularise him w.e.f.
the date of his promoticn on the basis o
1985 examination i.e. 17.6.1985 and fi
his seniority on that bhasis".

I
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3.- In the above background, there

fer
wn
o

practically
no bar for treating the. services of the applicant

rom 17.6.85

iy

as regular emplovee with effact
onwards, fixing his seniority as well as granting

of increments.

4, It is against the background of the aforesaid
factual position that the applicant has challenged

7

A-1 communication dated 4.11.95. Among a variet

1t

of grounds, a&s .at pages 10-13 of the paper book
taken to assail the impugned R-1 order, the most
important grounds that have vital bearing on the

involved here are at paras 5.2 (d) and (f)

issues
in the OA.
5. Sufficient opportunities were given to the

respondents right ffom May, 1997 te file counter.
Ulfimately, on 18.8.98 respondents’' right tofile
counter had tc be forfeited. 1In course of oral
arguments, learﬁed ceunsel for the respondents_
submitted that the applicant was éuffering from
acute pain from Spondilysi5 which could be relieved
by suitable treatment and hence certificate given
by the RML Hospital could not be relied upon for
the purpose of providing exemption. As regérds
relaxation of age, respondents have, howeﬁer,
ponceded the point that exemption could be provided
on applicant’'s attaining 45 years of age i.e. in
1989.  A-1 order itgelf indicates respondents'
willingnés to pfovide exemption from tvping test on

attaining 45 vears of age.
/



—

(5)
6. The position of rules/regulations/executive
instructions that would govern such cases need fto
be slaborated. Instructions for grant of exemption
to an LDC from tvping test are available in DoPT's
OM No.12/5/91/CS.1I dated 23.8.91. 1In para 2{b) it

has been mentioned that "if between the age of 35
vears and 45 yearé at the time of appointment may
be granted exemption on attaining the age of 45
vears”. In para 5 of the OM it has been stipulated
that "Broken periods of service, if any, as LDC on

a regular scale of pay mav also be taken into

account”.

7. As regards regularisation, instructions

provide that such officials would be eligible for

v

regularisation/confirmation in LDC grade from the
date not earlier than the date of exemption or the
date of the test at which they passed the tvping

test, as the case may be.

8. As regards release of increments, the OM

provides the following:

"(a) On such exemption being granted, the
increment of affected persons may be
released from the date from which such
exemption is granted to them without any
arrears for the period pricr to the date
of exemptiono, subject to the retention
of normal annual date of increment.

(b) On their passing the typing test, the
increments may be released from the date
of the test without any arrears for the
pericd prior to the date of the Tast
subject to retention of the normal annual
date of increment.”



‘\?

(6)
9. We find from a perusal of tbe records that
respondents themselves had directed, wvide their
communication.datéd 22.1.91, the applicant to go in
for the test for the purpose of exemption needed.
On being officially sponsored by the Dy.
Controller of Accounts (Admn.)vto appear before the
medical &uthorities at RML Hospital, the applicant
attended for the test and the appropriate authority

certified as under:-

"He has pain in neck due to spondylisis

which can be relieved by suitable

treatment. He ig not -fit for typing."” .
10. We also find that the respondents are fully
aware that the applicant had crossed 45 years of
age in 1989. Therefore, the purpose of directing
the applicant -in 1991 to have him medically
examined for the purpose‘of'exemption from typin
test cannot but be considered to vreaffirm their

esarlier stand of 1989. Thus, the applicant was

entitled to exemption from 1988 itself.

11. Even assuming that the certificate issued by

the RML Hospital cannot be considered, even then

the-promotion of his juniors took place in May,
1991, and, therefore, there was practically mno
reascon why the applicént could not be considered
fér prpmotion at par-with ﬁis juniors. We did not
get an appropriate reply this case. Applicant’'s
case was well within the rules either in terms of
relaxation of age or exemption from passing typing
test. DoPT wvide their noting dated 21.11.94

clearly advised that the applicant is eligible for



(7)
regularisation as LDC w.e.f. 17.86.85. In the
background of these, respondents’ stand in
declining promotion as well as grant of incremsnt
to the applicant cannot be sustained. dn the basgis

~
of advice of DoPT, tRe applicant is evidently

eligible for promotion in his turn without any

embargo as to non-qualifving in the typing test.

12. In the background of the detailed reasons as
aforesaid, the OA is allowed with the following

directions:

(i) Rspondents shall pass necessary orders
for regularisation of the applicant with
gffect from 17.6.85;

{(ii) Respondents shall grant annual increments
to the applicant from 17.6.1986 onwards
and also pay him arrears accrued thereof.

(iii) Respondents shall also consider
promoting the applicant to the post of
UDC when his juniors were promoted and

grant him other conseguential benefits.

{(iv) These directions shall be carried out
within a period of three months from the
date of receipt of a certified copy of
this order;

(iv) There shall be no order as to costs.
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M&mber (A) Member{J)

/gtv/




