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Respondents

JUDGMENT

Mr. N. Sahu. MemberCA) -

All the three applicants were engaged on

'15.05.1996 and their services were terminated by the

employer by a verbal order on 31.03.1997. Annexure-IV

(page 16 of the counter) exhibits the number of days-

the applicants worked during working days and holiday.s

sepctrately. Shri Gangwani, learned counsel for

respondents , states that the work rendered
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be aggre^gat&Ki with the woiic rendered on normal working

days. This contention is unacceptable at the outset.

The work i-endered dui-ing holidays and on working days

are to be counted and aggregated. There is no

justification for ignoring the work rendered on

holidays. Applicant No.1, Shri Abhay Singh worked for

217 days, A p p 11 o a n t N o, 2, S11 r i R a m a K a n t w o i" k e d f o r'

21 / days, and Applicant Mo. 3 Shri Padam Singti 'woiTscd

f o i" 2 Z 5 d ci y s. T e c 1 a i m i n t h i s 0 A 1 s t h a t t in e o r a J.

ter-mi nation dated 31.83. 1 937 Is not in aocordariGe with

law and the respondents be directed to re-engage theiii

s 3 c a s u ci 1 w o r k e r s a i'l d g i" a n t t 'i e rn t. e rn p o i" a r y s t a. t u s T r o rn

the date they became eligible on completion of 203

days of service. The prayer is also for' a direction

to consider them i'oi~ regul5!~isa'tion aga'inst "ths

ex is'ting vaccincy of Peorrs. Learried counsel for the

applicant, Shri D.R, Gupta cited the decisioi'i of the

Suprerne Coui~t iii Ghaziabad Development Authority Vs.

Shri Vikram Chaudharv 0.rs._j .TT. 19.9.5.(5.) SC 636 and

submitted that it is not open to the i-espondents to

terminate the services of the applicants employed on

daily wcige basis against the regular posts so long a.s

they havo woid< on hand. Since the principles laid

down in this case apply to the OA befoi~e me.. I .shall

extract the plad turn ̂

Wnac 'the learned Judgsi appears to have
intended to lay down is that so long as
the appellant has work on hand, the
appellarrt has no power to terminate 'the
contingent employees engaged on daily
wages and that in the event the appellant
needs to terminate their services the

principle of last come first go should be
fo 11 owed and in the ever'l t of thcre be.i.rig
need for ne-employment, preference be
g.Lyen to the displaced resporiden ts. i he
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observation made by the learned Jtidge is
consistent with the well-eVtTablished
principles of natural justice and equity,

''' justice, and good conscience. Therefore,
the learned Judge had rightly extended
those prihoiplss, with regard to the
persons employed ' by the appellant on
daily wages.

It, is stated that by implication of the
order there is need for the appellant to
keep engaging the respondents even
thought, there are no projects on hand.
That apprehension also does not appear to
be correct. The appellant needs to take
the services of the persons according to
the requirement in the projects on hand.
On completion of the existing projects in
which the respondents are working, if the
appellant undertakes any fresh project,
instead of taking the services of fresh
hands at the place of the new project,
the appellant needs to take the services
of the existing temporary daily wage
respondents. In the event of the

'appellant not having any project on hand, .
the obligation to pay daily wages to the
respondents does not arise. However, the
appellant shall maintain the order of
seniority of the daily wage employees and
shall take the services of the senior
most persons in the order of seniority
according to the requirement of work.

*

Since ithey are temporary daily wage
-  employees, so long as there is no regular-

posts available' for appointment, the
question of making pay on par with the
regular, employees does not arise. But
the appellant should necessai"ily and by
implication, pay the • minimum wages
prescribed under the statute, if any, or
the prevailing-wages as available in the
locality."

It is submitted that the respondents have work

on hand as is evidenced by their letter to Regional

Employment Officer dated 02.04. 1997. It is next urged

that as a sequel to the interim orders dated

04.04.1997 directing .the respondents to-consider the

applicants in preference to juniors and outsiders

without ■ insisting upon their being -sponsored from

Employment Exchange in case thes-' propose to make any

appointments on ad-hof basis, the respondents have

ptji - cne dispensing with the
ser-vices should be on lastvoome-first-go'
oasis, I.e., the juniormost incumbent has

"-ost. As and, when vacancieswould arise, such persons whose service*-
be taken
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witH-lrawn by a letter dated 09. 1 9?kiXAnDexLire R^6)

their requisition made earlier on 02.04.1997. It i-.--

submitted that the applicants are entitled to continue

and their services cannot be replaced by anothei batch

of casual labourers. As they have worked tor 286

days, their entitlement to the grant of ternpor ar y

status in terms of the Scheme formulated by the Deptt.

of Personnel & Training known as Casual Laboui ei

Scheme of Govt, of India 1993 must be conceded.

Learned counsel for the applicant cited the decisions

of JT 1996(8) SC 1 - Central Welfare Board & Ors. Vs.

Aniali Bepari & Ors. as well as the decision of SLJ

■0:^ iM.lL2 J.....-...y n..1 o D. ,...o f.... I,,n d 1 a Vs.. D ha ram pa 1 i n s u p p o r-1 o f

the stand taken by him that the respondents needed to

engage Class IV employees evident from the note

r 0 c o r d e d b y S h r i D h a n k a r , S r, A c c o u n t s 0 f f i c e r s e e k i n g

approval for such engagement. The ruling in Bepari's

case is as urider;

"3„ Calling this order in question, this
SIR has been filed. 11 is not iri dispuLe
that the project is being wouild up iri a
phased manner and the services of the
employees are being dispensed
accordingly. It is stated by the learned
c o u n s e 1 f o r t h e p e t i t i o n e r- s t h a t n o
■junior to the respondent was allowed to
continue ,in the said project. It is
stated that there are other projects
being operated similarly, but the persons
engaged therein, also are continuing on
temporary basis and are senior to the
respondent. Therefore, she cannot be
regularised in any other scheme. In view
of the above stand, we directed the
petitioners to continue the respondent in
any other temporary scheme but keeping in
mind the overall seniority of all the
persons; the dispensing with the
services should be on lastvcome-first-go
basis, i.e. , the juniormost incumbent has
t go out I ii s t. As and. when vacancies
would arise, such persons whose services
iiaVe been disperised w 11l"i will be t:a.ken
back without following the practice of
r ■ e q u i s i t i o n i n g t l i e ri a m e s o f c a. r-i d i d a t e s
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f r o in the e m p 1 o y merit e x c h a n g e. i

would be regularised only when regular
posts Eire available Ei.rid in acc or dance
with the order of seniority."

1 h e v Ei. c ci n o 1 e s 1 1 Ei v e p e e r i g u a r i c i f 1 e o t o . i 1 1

numbei^v The applicants have been detailed to perform

Group D jobs. The resporidents were impi-essed by

their services and grsinted thern honorarium for the

second phase of budgat dur1ng June-Ju1y, 19 9 6. 0rdars

were shown which granted this honorai"iurn to Appliccrrits

1  and Z. The applicants counsel cited the order of

the Tribunal in 0A~1596/95 which set aside the oi~der

of- termination and directed reinstatement and

clarified that the Scheme is to be applied to pei'sons

w n o T u 1!' 11 t n e s p e c i t 1 c e 11 g i b 11 i t y c. r i t e r' i ei o t 1. e r i g t h

of service at any time even after 01.89.1993, In

ij A ■- 2 1 3 ! I 9 5 dated s 1 . ®.J. 1 9 9 b -- S h r i V e e r 1 s i ii g hi a

Ors. Vs. Union of India, it was held that completion

or 205 days of service in a period of 12 months and

not in a calendar year is sufficient for the gi-ant of

temporary status, Shri Gupta, learned counsel for the

applicant finally submitted that having beer, engaged

due to shor'tcige of Group D employees their services

had been utilised cis F'eons cind recognised a?; such b>

granting them honorarium,

2. Leai-ned counsel for the responderits submitted

111 cj. L t n e c a s u a 1 Labour- e r s S c hi e mi s 199,3 c a m e i r 11 o f o r ■ c e

w.e,f.01.09. 1993 and the said Scheme is applicableo  1" *'

ocasual labourers • working on the date of issue of the

Soneine. As the applicarits did not fulfil this

condition, they are not entitled to the benefits. It
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is next urged that the applicants have completed

one year even if they had completed 206 days. Clause

4 or the Scheme deals with the temporary status and

i-eads as under i-

"Temporar-y status. - (i) Temporary
status would be conferred on all casual
labourers who are in employment on the
date of the issue of this OM and who have
rendered a continuous service of at least
one year, which means that they must have
been engaged for a, period of at least 240
days (206 days in tlie case of offices
observing 5 days week)."

As. all the three applicants wei-e engaged in May 1996

and retrenched in March 1997 they did not complete one

year and, therefore, the Scheme is not applicable to

c o 1 1 f e. r o n them t e m p o r a r y 'status.

3. The oountei" affidavit further states that the

work entrusted to the applicants was purely "casual

or seasonal or- 'intermittent in nature". Since the

1993 Scheme is not applicable, the minimuni qualifying

service is 206 days without taking into accourit paid

holidays tor each of two consequent years of service

rendei-ed. It is denied that, the applicants' services

were dispensed with with a view to replace them with a

fresh batch of casual labourers.

4' In OA-2590/93 relating to the termination of

casual labourers it was stated that in violation of

the terms of notitication issued under the Contract

Labour (Regulatiori arid Abolition) Act '19 70, the

respondents have resorted to the practice of ..engaging

c a s u a 1 labourers L h r o u g ti c o ri t r act o r s, 11 o r i i 0 o f

the Act deals with prohibi m..ori of employment of



coritract labour. Sub-section (M pr\QV>de£ tfiat the

appropriate Government may, after consultation with

the Central Board, prohibit, by notification in the

Official Gazette, employment of coritract - labour. In

that OA, this court came to the conclusion that the

resporiderrts have beeri erigagiriy labour-ei~s through

cor. tractors for cleanship thereby bye-passing the

claims of those engaged by ther'n earlier. The Tribunal

held that the respondents'' conduct in engaging

labourers through contractors foi- the purpose of

performing the job of cleanship without considering

the applicants cashes as and wiien vacancies arose was

i 11 egai and unca 11 ed f ore Siir i Ganciwar. i , c.ourise 1 f or

respondents states that there should be a notification

prohibiting the engagement of contract labour and

there is no such notification applicable to the

Ministry of Health, He admitted however that

was a contr'act cvitered into some years before; by the

Ministry of Health and Family Welfare and the

respondents might have secured the services of some

1 a b o u r e r s thro u g h t ih i s c o n t i" a c t. A s t h e r e i s ri o

notification under Sectior. 1®, the law laid down by

the Apex Court in the Air India Statutory Corporatio.i

case - JT ]996 (ri ) p. 1 139 does not apply and therefore

there Is no need to discuss this aspect further .

^  carefully considered the submissions

and the roliowing findings and

i-ecor ded

'■J ± , c . 'w J. j J CT' cil e



(i) The services reriderea.^-/by. the casual
-  t

labourers during holidays also should be counted

because there is no express prohibition in the

Scheme for not counting the work rendered during

holidays.

(ii) Even according to the respondents all the

three applicants 'have rendered more than 206 days of

service,,

(iii) It is not necessary that the applicants

should be in service as on the date of the

promulgation of the Scheme, namely, 01.09.1993.

(iv) It is not necessary that they should be

in employment for one full year. Rendering continuous

service of at least one year has been explained to

mean rendering 206 days 'of service in an office

observing 5 days week.

(v) There was need of further services because

the respondents Immediately requisitioned from the

Employment Exchange to replace the applicants and

finding that a direction was given not to substitute

their places by ' juniors and outsiders, tbey have

hastily wi thdi~awn the said requisition. Other records

of the respondents prove that there was need for work

and the case was; also made out for more Group 'D'

posts. Therefore, the termination on 31.03.1997 was

only to pre-empt the applicants from claimiiig

temporary status. ,
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6> In view of the above, I direct thV^espondent:

to consider their claim for temporary status and pass

and communicate an order conferring temporary status

on the applicants within a period of foui- weeks from

the date of receipt of a copy of this order. It will

be eviderit fi'orn the Scheme that despite oonferment, of

temporary status the services ot a casual labourer may

be dispensed with by giving a notice oT one morrch in

writing. In this case the resporidsMTts did ino'c give

the required notice.

?. It hcis not come on record clearly that after

the termination- on 3 1 . 03. 1997, the respondents have-

engaged any casual labourer or any labourer through

the contractor. If the respondents did engage any-

casual labourer after the term in at ion igriorlng the

claims of the applicants, such an engagement would not

be mfi i a. c c o r da n c e 'w i t h 1 a v.' . If after 3 1 . 0 3. 1 9 S 7

i'espondiSMnts have not engaged any casual labour- either

directly or through the contractor or through the

pai-ent d6;partment for ai-^iy of the work-s of either a

casLial or seasonal or In termitteri t na. tur'e or- the wor k

pertaining to a Group 'D' , then the applicants should

satisfied -with mere^ly the order of temporary status

and wait for their turn to be considered if and U'hen

Liis need arises for the appolri tmen t of a c-asual

1 a b o u i-~ e 1 ■ . I f o r-i the c o n t r- a r y, the r e s p o ri d e ir t s In ei. v e

utilised the ser- 'Vices of contract labourers or

laboui-ei-s -fi-om the parent depai"trnent or froni the

inai i\t-t foi iou-.> wnich tiie applicants na'ce been doing,

all such casual laboui-ers must yield their places to

V-1 11; a p p j. i c a r-i t s a ri d t h e a. p p 1 i o a n t -s s h ail -s. t a ri cJ e n g .a o e d
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within a. psriocl or four wooks frorn the d£(\,e (/r receipt

oT a copy of this order. For the pei'iods tils'

a p p 1 i c ci n t s cl 1 d i"i o t w o r k a f t e r t h e t r m 1 n a t i o n t h e y

shall not yet wages on the principle ot no woi't no

pay.

OA is disposed of as above. No costs

(N. Sahu)

Member(A)

/Kan t/

S


