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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

0.A. No. 675/97
with
// 0.A. 753/97

_ / _
New Delhi this the 10tH'Day of September 1997,

Hon’ble Dr. Jose ﬁx_Verghese, Vice Chairman (J)
Hon’ble Shri S.P. Bi§was, Member (A)

OA No. 675/97

1. Shri Sudhir Chandra.
Additional Commissioner of Income Tax,
Range-26, C.R. Building, I.P. Estate,
New Delhi.

2. Prakash Chandra Chhotaray,
Additional Director Income Tax (Inv.)
(HQRS) Mayur Bhawan, Connaught Place,
New Delhi.

3. Debabrata Dass,
Additional Commissioner of Income Tax
Audit-I, Mumbain.

4. - .Smt. Rama Das,
Addl. Commissioner of Income Tax,
Range 8, Mumbai.

5. Ms. Usha Govindan
Addl. Commissioner of Income Tax,
Range 6, Bangalore.

6. M. Narasimhappa,
Addl. Commissioner of Income Tax,Mysore

7. N.K.Shukla,
Addl. Director of Income Tax,
(Exemptions) 7th Floor, Mayur Bhawan,
Connaught Circus, New Delhi.

8. C.S. Kahlon,
Addl. Commissioner of Income Tax,
Range 2, C.R. Building, I.P.Estate,
‘New Delhi

(By Advocate: Shri P.P. Khurana)
-Versus-

1. Union of India,
through the Secretary to
the Government of India,
Ministry of Finance, Dept. of Revenue,
North Block, New Delhi.

2. Union Public Service Commission,
Through its Secretary,
Dholpur House,
Shahajahan Road, New Delhi

(By Advocate: Shri V.P. Uppal)

Petitioners

Respondents



Aé{ 0A 753/97
- 1. Smt. Arti Sawhney,

Wife of Shri-A.K. Sawhney, T
Addl. Comm. of Income -Tax (Vig.), : -

(. New Delhi o / ~ .
| )
2. .Shrl Ashwani Kumar, /
BV . Son of Late Shri Ranjit ansad
P . Gt D R -Addl. Comissioner of Income- Tax YRange 1)
é ' New Delh1 \

- 3. Shrl Ramgl Sinha,

; . Son. of Shri H.N::Sinha,

G Director (Hgrs.),

i CBDT, New Delhi. ... - ©- -+ Petitioners

i » (By Advocate: Shri Pankaj Nath)

. -Versius- . -

H A = 1. Unien of India,

! Through Secretary,

g i .. «c ...~ Dept. of Revenue,

: Mlnlstry of Flnance, New Delhl.

- 2. The Chalrman

i - ... . -Central Board of Director Taxes,

i North Block,

é » . i NewDelhiw: - .
I T T Behewp 7 TRST 803 UidonPublic Service Commission, -
k] ' through its Chalrman,

H ~*: - ij. i..Dholpur House, ... . .° - S

; Shahagahan Road New Delh1 Respondents

(Shrl \ P Uppal)
ORDER

Hon ble Dr. Jose P. Verghese, Vlce Chalrman (J7)
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w:d o rad? This appLicaticncﬁndbr Section 19:of the Administrative
':_§u>~:L-TﬁibUnal.‘Act;~1985;was?£iledaby eight -applicants working as )
zz}cAdditibﬁa17;CommiSsioﬁer'of.Income“fax/Additionai Director of
=3 % Income . TaxX:» and-are. seeking a direction from this Court to
theld: the Departmentai-Promotion.Committee meeting for filling

»» up the 21 vacancles declared. in the grade of Comm1551oner of

(Ea s .

Incohe Tax. The meeting - for which, according to the
applicant was due to take place in Aprll/May 1996. It was -
also stated . that . these 21 vacancies were calculated by the

respondents: on the basis of -both existing and anticipated




[

vacancies in the grade of Commlss1oner of Income Tax and the

\" : necessary requystlon was sent to Union Public Service
o .

Commission with a few months delay "I1t. was also stated by

“the petltloner \\that - the --Confldental Reports of the

R

- petitioners tlll\the end of March 1995 were also forwarded
to the respondents for con51derat10n of the records for the

. purpose of_promotion at the instance-of the UPSC.

2. It was stated that,subsequentiy by an drder _dated

November i§96; 77 additibnallpoéts were created and the

respondents are noﬁ‘brqceedinénfonfill up all the 77 as well

!f> _ | L as 21 vaeaneies fogebhe; w1thout follow1ng the rule of

holding - of - DPC yearh1se whlch accordlng to the petitioner

pruld afﬁeep; the career proSpects of the pet1t10nezs.'?‘lp,

case bobb s he; “newly created 77 add1t10na1 : posts* *bf’“‘““— )

‘-\"- .

Commlss1oner of Income Tax ‘are: clubbed with the previous 21

¥ ' vacancies, the zZone of con31derat10n would be highly enlarged

J

and many of the juniors who are far down in the seniority
5 : & llst are llkelv' to be con51dered and on the basis of the

bench-mark the petltloners are 11kely to be continued ignored

o far promotioni"which-lotherwrse<wouid have been ava1lab1e to

~: them;" had: the meéting of the DPC was-‘held in time to'fill up

~." the "21 'vacancies of Commissioner !of. Income Tax, in accordance

§ R - - with the rules.:Q‘In-supportfbethe'case?bf.the ’pétifibner,-

:'para 3. 1 of the-instructions of the DOP&T contalned ‘in OM

© . dated’ 10.4. 1989 " was’ relled upon and 'the sa1d pdra” is

= reproduced herebelow: .

- The DPCs 'should be ‘convened at regular annual

O B s e

o %;/ : -~ .. intervals  to. draw panels’ which could be

utilised oni‘making promotions against the
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4 . , ' L
vacancies occurring during the course of a’ .
77 & year.s "For this purpose it is essential for

?

" “the vcdﬁéernéd'*aﬁpoiﬁffnééb authbpities to
“initiate ‘‘action: fo'fill.ﬁp.the existing as
lﬂwéllVég anfﬁcipéteH ﬁacanéi$§:ﬁéil in advanée

6f ‘the -expify 'dfi‘fhe””ﬁrev10u§ “panel by

’-*‘cdliébting'ﬂ}elévant} documents f-l}ké\ CRs, ' I

Jintegrity certificates, séniority ‘list etc. g
‘ . for piacihg fbefbrenthe,DPCﬁ;;DPC§ could be "

. nroioew o convened | every ‘year if ‘necessary on a fixed

daté‘:wé.g.,."lst; April :orf';May. The

‘Hﬁniéfﬁi?é/Dépéftménfsfshould aly down a time : (\1_ ﬁ:
j
3

“1o i Hgchedulé for “holding DPCS “urider “their control

anid . ‘aftére “laying down’such’a schédule - the . .

§aﬁé5ﬁﬁhbﬁlﬁw;ﬁé-mdﬁftdféd’bf?ﬁakiﬁéa“nnef‘Ofﬁ4 e
fﬁ'aﬂﬁ;??*fT,‘f-.théir7‘6ffiﬁéiéf'resfdﬁéfﬁleﬁﬁfofirﬁeeping a

G %fiﬁﬁfjff‘=¥”“iﬁ? ﬁ:f_watéﬁ“?bﬁef thé=Vafibﬁs‘caéfé_auihéfities to
AECEOERI =‘Qf5én§ﬁfefth§t tﬁey ére'ﬁéld{fegﬁidrl§;~ Holding
) ~L.ffbf_iﬁ§0f:méetﬁpg5' need 'not :Eé :déléyed or
BECH }a23: 2?§3 T 3p8$€§bned¥“bn‘ithé’”étound;fihaﬁufEépruitment )

ST Bppiaed ol atlvetuihgYes | for s post are being reviewed/amended.

st ik f"‘;acané's,‘zlsﬁall’_fge_.f-i'l'._[ed"fi_‘ﬁ.j-‘é@cdr"c:ianée with

.o it i Kalb it et

, . - L
sUTi oa.i0T L0 IRTE S KO tRe pécruitmént rules|in force on ‘the date of
AR ALme N

S sl AR yadaticy; | unless rules made subsequently have

SR CE PR ﬂ*“ﬁééﬁ.fgxﬁréésly givén retrospective. effect.

clrar 3T i3 ne L2 e Ginée - Amendments to - recruitmernit rules
diiv anewtlonus i Twi0 gormally “have only prospective “application,
andipn sl snilsfoTfhe exisitng vacancies shyould be ‘filled as

" per the recruitment rules in force.’
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3. Thp respondents by way of reply submitted that even
/ ” .
though the' rules require that the meeting of the DPC for the

{
previous yeé{ in the ordinary circumstances should take place— --—---

% . _ in April/May;\;1996 in accordance with the rules, in the
present case the meeting was only called for and the same was
decided to. be conyéned only on 27.9.1996. But due to certain
unavoidable circumstances the ,éaid meeting was further
posﬁponéd,:~ It was‘iﬁ the meantime that the Government of
India issued a Notifjcation on~27.11;1986 whefeby 77 new

, N
posts of Commissioner of Income Tax were created,and ~~

V_accordingly;_a_DPC;yas_to;consider”by.a meeting on 24.2.1997

Q

o R ARG

/ : by way of selection from among the eligible candidates to the

_posts of Commissioners of Income Tax to consider nq;ﬁqnly the

TR

" previous existing . 21, vacancies but also-those 77 _vacancies

¥
i
3
3

that has arisen subsequently by a Notificétion .Adated
27.11,1986,.since_all the Vacancies have arisen, according to
the.respppdents, in, the year 1996-1997, in accordance with
the rules they are to -be bunched togethef and the selection
should take pLace ‘by,Ppne_'apd,;hg same DPC from among

_a;cand%dqtes1uwithin the zone of consideration determined ~ in
:gccordanqe;awith _the':pples._ It was also stated by the
ggsppndepts that they were cbnsidening a representaﬁigh frém

. among the  SC/ST Acéndidatesl,fox,  convening the' DPC for
consideration  of . promotion to the post of Commissioner? of
iInqoﬁe Tax both the previous 21 poSté’aE;Well'as thé 7§;néw1y“" o
_qreated:_posts. The idea seems to be that in accordance with

- -the rules of extendedazong_offcqinsiderétion larger number
from.among the reserved communities would have come wiéhin
the zone of consideration, if all the posts are bunéhed

together.
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4, Whatever be the reasons the sole question is to be
. considered in this case is-whether the previous 21 vacancies
had arisen one ~year prior to the newly created 77 pggts of

~

/
Commissioners of Income Tax. Admittedly the newly created 77
) R ; - \‘ -
posts were crgated.only\py a Notification by an order dated
27.11.1996 and the DPC to ﬁs convened on 24,2,1997. It is an

admitted case that the respondents could not anticipate these

77 vacancies ‘and consider them as anticipated vacancies in

-

. Eécdfdanéé IWifhtiuleS_dufing<fhe previous year and those 77

 new pbéts can‘_oﬁli‘bé considered as newly created existing

'QaCaﬁcfes; ﬁhéﬁséxisted dﬁringlthe year 1996-1997 as per the
fOrQéffgatéqi¥27.11:1996{ It was also submitted that the

ﬁérSQn§ th are ﬁqy:Béing coﬁéidered against the new 77 posts

-, of Commissioners of Income-tax would also be considered along

'hﬁth.}he;ffgébfd§; ﬁﬁ§9 Margﬁ;:1996 by DPC being convened on

-T:A'S:Tt The1quéétionnh6w left to be decided is to whether

*'the;Zif'poStg ffor' which the.- DPC was to take. place in

) accordance with the rules in April/May,1996 subsequently

:;fbogﬁpphédf¥;b;Sgpﬁéhbeg;_1996 and again further postponed to

Jujr’;Péthéld;i}ﬁj:féb.,i§§? glbhg:with the 77 newly created posts

) arevacancms, of; fhge 'year. 1995-96 or not. If the said 21"1

]

T

”'35_§q§§§1§édfﬁhéflﬁouldﬂQiqlatéithe rule of year-wise selection, g

adVérsely affécting'théﬁcéféer.prospects of the petitioners -
whose service records upto Ma:ch 31,1995 were only
::Ec¥ﬁfiﬁf§éd(b§ifﬁetﬁreééﬁt DEC.
- N
o s e
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6. The relevant rules to determine the existing as

well as, anticipated vacancies are the one contained in the

/
same OM referred to above dated 10.4.1989. Para 4.1 and 4.2
{

is reléyant and is being reproduced below:-
\\

\ .

4.1 It is essential that the number of
vacancies in respect of which a panel is to

be preparéd by a DPC should be estimated as
accurately 'as possibly. For this purpose

the vacancies to be taken into account

should be the clear vacancies arising in a
post/grade/service due to death, retirement,

resignation, regular long term promotion and
deputation or from creation of additional
‘posts on a'long term. As regards vacancies

arising out of deputatlon, only those cases

‘of deputation for periods exceeding oine
year should be taken  into account, due note,
however, being kept also of the number of

the deputatlonlsts likely to return to the
cadre and ‘who have to be provided fo§~¢ L
"Purely short term vacancies .created as ia
‘‘result of officers proceedlng Ofi. leaver"-orwA‘A~»w
on deputation for a shorter period, training-

etc., should not be taken into account for

the purpose of preparation of a panel. In

cases where there has been delay in holding

DPCs for a year or more, vacancies should be

indicated year-wise separately.

4.2.3.- No proposal for holding a DPC or
Selection Committee should be sent to UPSC
"until and unless all the ACRs complete and
uptodate are  available. 1In certain cases.
" involving ° collectlon of large number of
ACRs, the proposal can be sent only if at
least’- ‘90% of the =~ ACRs (uptodate and
complete) are available, Every .-effortz .
should be madé to keep the ACRs dossiers
upto date, lest this aspect .is_advanced as .
‘the reason for not holdlng DPCs in -time.
The officer referred in. para 3. 1 should also-
" be responsible for monltorlng the completion:
of the ACR d0391er_.47.,. o -

7. According to_thingotif@ctioq:all clear vacancies
arising ouf of retirement and fegular long term deéutétion
existing one year; are to be considered under the iﬁead of
existing and anticipated vacancies. Short term vacanéies of

duration of less than one year are to be ignored. and
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stipulation that in. case where there have been a delay in
‘=holdiqg3-DPC for-a/particular fggr or more, vacancies ‘should
/ .
- be indicated yéarﬁisefsepanately..

8. By way ofywnittén submission, thé respondents have
clérified the yearwisevavailable vacancies to this court.
Accordinguto’them{there-were eight vacancies that have arisen
dqe”to “the - fact :that the.persons who were holding the said
posts had proceeded - on deputation, assuming that the said
period - of dépUtation is more than one year. The names of

- those persons.’ were also given in the said affidavit. They
Were - n. oo
Smt. Rashmi Choudhury -
-+ Sh. Vijay Mathur.
. Sh. Hardayal Singh-
: .Sh. .Joginder Pal
. Sh. Vinod Kumar .
+. Sh. G.LiGaroo .' _~':"

.~ . Sh. C.L. Bakolia
<+ - Bmt. Sudarshan Praghar.

s oot

1
2
.3
i 4,
5.
7
. 8

i 8, “Apart from that,'adcording to the respondents
ENE *éffidaVit,'.there;-wefe .15 anticipated vacancies for which
soa Sr f15x~1in3,requiSition' wds séntd,to. the UPSC: and these anticipated

vaéancies'were arising out of promotion to the grade of Chief

'CommiSsioner“ of 'Income-tax. Even though the fespdndenté'-

#uend Fely wpew v proceedéd ito: consider - these 15 vacancies as anticipated

- vacancies’ at.thé time wﬁen thé'requsitions were sent in ithe
= previéusfwyéar;‘thegcbﬂtentioh of the:respondents at preééﬂf;
e w%uirzrq'a:Zisfthat«:ﬂuen to certain~unavoidab1e~circﬁmstances those. 15
ST A t;fz'ugyacanciesf?did«;not:warise aé’anticipated.A The' question is
A Tj‘f%‘fﬁ%;?fb ..fiwhethéi the. anticipatioh»ﬁas correct .or mot or whether - the
g0 _sg:iii"ﬁ:if:f f;?fanticipatgd”-Vacanciesﬁ'has;aétually:&risen or not, these -15

-vacanciés would remain - in. the category of antic;pated~

‘vacancies’ in accordance with. thé rules stated below. We are
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© (30.11.96), 14. - P,

=

ves correctly

of the opinion that these were .the vaca

anticipated ‘in accordance. with the rules by the respondents,

/ i
as/anticipated at. the' time when the total available vacancies
\

were, calculated, in the previous year even though the -said

vacaﬁbies-did not actually become available for appointment.

9, . The respondents have -also included some vacancies
and shown them as arising due to retirement of various

incumbents. On the other hand at page 81, the petitioners

had produced a 1list of Chief Commissioners/Commissioner Qf

|

Income-tax who were to be retitred in the year 1996 ;‘-the

names of the persons and the : date of

reproduced herebelow: -

AN

£a-1

5

3. C;V. Gupte (30.6.96i,; 4, Ram Acharya (30.6.96), 5.

D.B. Lal (31.7.96), 6. -V.P.Shamsuddin (31.7.1996), 7. G.S.
Sidhu (31.8.1996), 8. Smt. K. Shukla (30.9.96), 9. R.C.
Handa (30.9.96), 10. P.Pardhan (30.9.96), 11. S.K. lLal
(31.10.96), 12. -D.Laxmi Narayana (31.10.196), 13. S.K. Roy

Radhakrishan- (31.12.96), and 15.

U.P.Singh (31.12.1996) -

10. -The submissions of the petitioners were that there

.were sufficient- vacancies existing as.well as anficipated at

the time .when the preﬁidﬁguiedﬁiéition.was sent to the UPSC

-and those. vacancies also belonging. to the previous year and
'~ the respondents. themselves have:substantiated these facts in

.thé-submissions‘to,this-cqurt; There was a dispu%e as to the

exact number of vacancies existed . and anticipated in

':gccordance ‘with -the rules. Whatever be the .exact number

. prajected,;>the-respondents;tﬂémselves had sent é}réqﬁisition

retirement are

B

e N

.S.Bhatia (30.4.96), 2. N.I.Rangachary (30.6.96), .
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for- 21 posts and -the claim ofﬂthe.petitionef isi‘only for
consideration of. their :candiﬁature against 21; pogfs in
. / . - R i
. . / . 5 , N l‘i
accordance witp ~their ACRs submitted to the UPSC. for the

previous;year, ip the facts and circumstances, we'éfe-of the‘"“““;;‘”:
. opinion -‘that ii 'vgcéncies or - ‘more had . arisén-' for
.cqnsideration for. the'pfeviousﬂyear-as existing a% weil- as Ab ;
anticipatedf in accorﬁﬁnce_yith.the above cited"gﬁles and
- -these vacancies shbuldﬂhavé[begn;subjected £q seiecﬁion by a
neeting which should Rave been held in April/.May, 1996 in
o n 1.§Ccordahce with ?the_ruieg,_and £he respondénts canﬁot ciub i
~ these vacancies aléngwi#h:77 newly created vacancies;gas they
ylare»under g:mandate to consider then séparately in yéar—wise

Ve - panels.

§ ool

-+issue

’ 3;3 I _ i1, In the cincﬁnStances,gwe would -proceed to

,difections: té»the;nespondéﬁts to conéidér the'petitioﬁers or

- any -other persons ﬁho wefe.eligible,in accordance wifh . the

‘fules appiicable. dufing 1395—96 against‘the.ZI vacanéies, as
- if it existed - in the,pfeyibus year, the DPC of which was to
. .+ - . beheld in- April/May; 1996; = therafter a subsequent
. cadditional. newlylz7 vacancies .shall -be: subject to selection

from among  the remaining eligible candidates in accordance
’ Teo S ) - [ b R

,with the rulesf:

12,  ~In.gthe premises’ this 0.A. is allowed to the :

- extent ﬁentioﬁgd: Aﬁoﬁé_hnd;the resédﬁ&ents are difeéféamﬁto~
.hold the DPC‘Hin.accordahceiwith obSérvations above gn@'.in :
- case the DPC_has already éakenzplace;.the~reéult of thefsameé
shall be _declafed- in acqordance Qith‘the.observations .madeéi

herein above.




i
e

11

13. This 0.A. is allowed to the extent stated above,
\p} : no order as to costs. .
' N
/
/
f
— \

(s:p7‘§€§§;§§’ : (Dr. Jose P. Verghese)

Member (A) Vice Chairman (J)

“SEMittalx




