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This the 24th day of June,

HON’BLE SHRI V_.K.MAJOTRA, MEMBER (A)

1) 0.A. NO.1529/1996
-DoMitha,

Asstt. Technical OFfic cer (Ret 1.9
in Avxatlon Research Centre,

Directorate General of bncurlty,

Cabinet Secretariat, New Delhi .

R/A0 Flat No. 1s4, Se0f0P~IIT Typa-Iyv,

R.K. Puram, Mew Dc]hl

]

¥ Shri S.K.8inha, advocate iz
“VErsyE -

1. Union of India through
Frincipal Director.

Directorate General of Security,

Cabinet ¢ Secretariat,
Fovornmcnt of India,
Block~y (East), R.K. Furam,

New elihi.

. Director of Accounts

2003

Office of the Directorate af Accounts

Cabinet SecretariatT East Rlook-

Level-vIT, R.K_Puram,
Mew Delhi .

N

Deputy Director (Tech.i.
Aviation Research © LI
Director Genera) of
Cabinet Secretariat.,
Blagk-yv (East), ROK P a
Mew Delii-~110066

g . Ministry of Defence
Government of India througlh
Chief of Mavea ] otnffﬂ
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= NQ.747/1997

M.S.Narula,

ARsstt. Technical Qfficer (Retired),
Aviation Research Centre,
Directorate General of Security,
Cabinrnet Secretariat,

RAD 1384, Sector-29, H.B.Colony,
Faridabad, Harvana.

-

i.3.30lanki , : ,

Asett. Technical OFficer (Retired),
Aviation Research Centire, '
Directorate General of Security,
Cabinet Secretariat, ’

RAD 010, Shyam Yihar,

Main Gola Dairy Road,

Hajatgarh, New Delhi-43 .,

J.N . Mishra,

tt . Technical Officer tRetired),
Aviation Research Centre,
Directorate General of Security,
Cabinet Secretariat,

R/AD F-2645 Netaji Nagar,

Mew Delhi-23.

Shri M. K. Chaturvedi, aAdvocate )
VOGS~

Principal Director, '
Directorate General of security,
Cabinet Secretariat, Govt. of India,
Fast Block-y, R.K.Puram,

New Delhi~110066.

Director, Aviation Research Centre,
Directorate General of Security,
Cabinet Secretariat, Govt. of India,
East Block-v, R.K.Puram,

e Delhi~110066.

Oirector of Accounts,

Dffice of the Director of Accounts .,
Cablinet Secretariat, ' ,

Fast Block~2, Level-~%YIT1, R.K.Puram,
Mew Delhi .

Deputy Director (L),
Aviation Research Centre
Directorate General of Security,
Cabinet Sectt., Gowt. of India,
East Block-V, R.K.Puram,

Naew Delhi-110066.

Deputy Director of ACcounts,

Office of the Director oT Accounts,
Cabinet Jecretariat, East Block-9.,
Level ~WIT, ROK.PUram, New Delhi.
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& Ministry of Defence.
Govi, of India through \
Chief of Naval Staff,
Haval MHeadguarters,
Mew (elhi .

. Deptt. of Personnel,
) Ministry of Home affairs through
Secretary, North Block,
Hew Daelhi. ' - - Respondents

( By Shri N.S.Mehta, advocate )

QR DER (ORAL)

The facts and issues involved in these two 0Oas
being =imilar, they are being disposed of by this common

arder .,

2. applicants herein were in regular Naval service
from 1954 to 1967%. They were kept in Fleet Reserve from
L9622 to 1975, Howéver, in the meanwhile they joined
civil  service in 1963 and retired on superannuation  in
1996 . They were paid pensionary benefits for the period
they were in regular Naval service upon taking into
consideration the period They were kept in Fleef Reserve
According to applicants tthey had not beeﬁ giveﬁ’an option
N writing as  was mandatorily required under Rule
1902)1(a)  of the cCS (Dehsion) Rules. They claim that

'
'

they are  entitled to civil pension For their sarvic
rendered  from 19672 to 1996. However, reapondéntﬁ Fraw e
Baken intoe consideration only their services from 19%5 paw)
1296 disallowing the period the applicants had been kept

in Fleet Reserve.

A Earlier these 0fs were dismissed by this

B

Tribunal wvide order dated 27.11.1997. The Tribunal’s

order was carried to the High Court of Delhi through Writ

\‘\’)/ i
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Dt it on and 5481 of 1998. The

Aabh Court

clsp of these writ petitions by order dated %.4.200%
observing that the Tribunal had nelther taken note Qf{the

factual aspect whether the petitioners had been granted

an  option  in writing in terms of Rule 19(2)(a) of the

nor was the effect of non-compliance of the

Rl e o sotaken into consilderation.  The  Migh
Court directed a fresh consideration of the matter by fhe
Tribunal. It alsce directed that if the partises so

desired they could file an application for amendment

1
'

b

oning  the  order passed by the Central Government

§

which could be considered on its own merits. !

. Shri M.S.Narula and  others, applicants  in
Oa-747/1.997 have  accordingly moved MA-1507/72002  for

amandmant  of the 048 pursuasnt to observations/directi

made in Migh Court’s orders. Shri N.S.Mehta, the l&&rned
counsel  of respondents has no objection to the amendment
of  the OA. Az such MA-1507/2002 is allowed and. the
amendad 04 1s taken on record.  3hri Mehta contended that
respondents’ reply dated  24.1.2003% be taken into

constaderation .

e So far as UA-15%29/1996 is concerned, applicant
Shri  H.D.Mitha has not filed any amendment application.

Hiz MA~1LE74,/2002 is allowed and OA-1529/1994 is rewvived.

s per the directions of the High Court.

& I have heard the learned counsel of both sides.

T facilitete adiudication in the present matters

L)

proviszions of Rule 12 of the Pension Rules are repiroduceaed

wb bverlow : i i
/
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"19. Counting of military service
rendered before civil employment

) I Ciovernment servant who 1s
r&wembléyed in a civil service or post before
atrtaininag the age of superannuation and who,
batore w@ﬂch re—amploymaent, had rendered
military service after attaining the age_ of
cighteen vyears, may, on his confirmation in a
ci@il service or post, opt either

Pal  to  continue to draw the military pension

o or retain gratuity received on discharge
from military service, in which case his
Former  military services shall not count
as qualifying service; - or

% ) o cease to draw his pension and refund-
il the pension alrsady drawn, and

(11) the value raecelved for the
commutation of a part of military
pension, and

(31410 the amount of retirement qratulty
including service gratulty, 1f any,

ana count  previous military service as
gqualifying service, 1n which case the servicea
w0 allowed to count shall be restricted to a
sarvice within or outside the emplovee™s unit

or  department in India or elsewhere which is
’ from the Consolidated fund of India or
which pensionary contribution has been
recelved by the Government

Brovided That

S Crawn priaor to the date  of
s lovment  shall not be required to
sTunded,

ri) e pe

(i) the alemsnt of pension which was ignored
for fixation of his pay including  the
@lament  of pension which was not taken
into  account for fixation of pay on
re~employment shall be refunded by 1im,

(11i) the element of pansion equivalent of
gratuity including the element of
commuted part of pension, if any, which
was  taken into account for fixation of
pay  shall be set off against the amount
of  retirement gratuity and the commuted

N value of  pension and the balance, 1f
any, shall be refunded by him.

E

S APLAMAT IOMN . - In this clause, the

sion  “which was taken into account’
NE//qmeans the amount of pension including the
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pension  eaquivalent of gratuity by which The
pay  of the Government servant was reauced on
initial re-employment, and the expression
“which was not taken into account’ shall be
construed accordingly.
{2V (a) The authority
substantive appointment Yo a  ciwvil
sarvice or post as is referred to in
suly~rul (1) shall along with such
order reguire in writing the Government
servant to  exercise the option under
that sub-rule within three months of
Adate of issue of such order, if he 1s
on leave on  that dJday, within three
months  of his return  from leave,
whichever s later and also bring to
i
i)

) IF no  option is exercised within the
- period referred to in clause (a), the
Government servant shall be deemed to
have opted for clause (a) of sub-rule

CL)y. -

S (Z{a) A Government servant, who opts  for

clause (b))  of sub-rule (1) shall be
reqguired to refund the pension, bonus
or  gratuity received in respect of his
warlier military service, in monthly
instalments not exceeding thirty-six in
number, the first instalment beginning
from the month following the month 1in
which he exercised the option.

() The right to count previous service as
qualifying service zhall not revive
until the whole amount has been
refunded.

e In the case of a Government servant,
who, having elected to refund the pension,
bonus  or qratuity, dies before the entire
amount is refunded, the unrefunded amount of
pension  or gratuity shall be adjusted against
the death gratuity which may become pavable to
his family.

C5) When  an order is passed under  this
rule allowing previous military service to
count as  part of the service qualifying for
oivil  pension, the order shall be deemed to
include  the condonation of interruption in
SQrvice, if any, in the military service and
between the military and civil services.”

7. The learned counsel of applicants stated

respondents  have not asked appllicants in writing

i
1
i
1
|
{

isauing the order  of

s notice the provisions of c¢lause




rheir option for qetting military pens: to count the

cualifving service towards civil pension as mandated by
provisions of rule 19(2)(a) of the pension Rules. s
such, action of the raespondents for not counting the
aualifying service towards bivil pension is vitigt@d~ it
has been asserted that respondents never asked for oaption
in writing of applicants. In this connection. mny
attentimh was drawn by the learned counsel To additional
affidavit fTiled by respondents on Z_4.2000 in the writ
petition Mo BLE2/1L998 AN which respondents have stated,
"Erom  the  records available with the re&poﬁdent$ it
cannot 'ba said as to whether an option in writing was
giwen to the petitioners reauiring them o choose whether
to  get military pension or to count the qualifying
service  towards civil pension.” as  the assertion of
applicants  that they had not bean asked to exerciss
aption mandated in the provisions of Rule 1902 (a)  has
not been specifically denied by respondents, the:
inevitsble conclusion Is that no such option was asked
Ffar by respondents from applicants. 1t has been stated
an behalf of applicants that the# arme brepared to refund

e Maval  pension  even at this stage provided that:

Facility of sasy instaloents is qiwven to them o0 that thea
relief claimed by them for counting the period of HE Y L
Cduiring which applicants were Fleet Reservists is taken
into account for refixing thelr pensibn in terms of the
aforestated rules. The learned counsel of respondents,
in  wiew o% the fact that respondents have not been able
to  establish  the fact that options were called from

applicants, fairly consented to refund of the Naval




pension by applicants in an appropris

manner so  that

fhey can be accorded necessary relief.

8. Having regard to thg fact that respondents had
net called option from applicants in terms of fule
19(2)(a) of the Pension Rules, the impugned 0OM  dated
ST LT 1996 and 280101997 in OA~747 /1997  and dated
22 .4.1996  in  0A~1529/1996 are gquashed and set aside
deéming thaf applicants have exercised option under Rule
19(23(a) of the Pension Rules in favour of counting the
aualifying service towards civil pension. Respondents
shall re-~fix the basic bension of applicants counting the
period  of ﬁerﬁice during which appiicantg were  HNaval

N

Fleet Reservists and to pay them the arrears due.
ff
Respondents shall  adjust the Naval pension paid to
applicants uptil now from the re-fixed pension and/or
against the arrears, if any, on the re-fixation of the
pansion as above and securing refund of the Naval pension
paid to applicants in  easy monthly instalments not
exceeding one~third of the amount of the re-fixed

pPension.-.

o Respondents  shall pass appropriate orders  in
terme  of  the above directions within a period of thres

mornths from the date of receipt of these orders.

10. The 0OAs are disposed of in the above terms

Mo costs.

{ v. K. Majotra )
Member (&)
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