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Respondents

0_R_0._E_.R , (ORAL )

f  f 1 e t a c t s a n d issues i n v o 1 v e d i n t h e s e t: w o 0 A s

being similar, they are being disposed of by this cc
common

c::i I'de r

.. App 1 i car'l ts Ite re i n wie i-e i n regu 1 ar- Nava 1 service

from 1954 to 1962. They were kept: in Fleet Reserve from

.1962 to 1975 . However , in the' meanwIti 1 e t Itey j ained

c:),v:i. 1 service in 1963 and retired on superannuation in

1996. They were paid pensionary benefits for the period

they were in regular Naval service upon ta'king into

consideration the period they were kept in Fleet Reserve.

According to applicants they had not been giverr an option

:in wriring as was rnandatori ly required under Rule

lv(./:)(a.) of the COS (Pension) Rules. They claim that

tiTey are entitled to civil pension for their service

rendered from 1963 to 1996. However, respondents have

taken into consideration only their services from 1975 to

1996 disallowing the period the applicants had been kept

i n F1 e e t R e s e r v e .

L.aflier these OAs were dismissed by this

Tribunal vide order dated 27.11.1997. The TribunaT's

order was carried to the High Court of Delhi through Writ

II.
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r

Petition Wos.. 5152 and 5461 of 1998.., Court

disposed of these writ petitions by order dated 9.4.2002

a

observing tl'iat the Tribunal had neither taken note ofi the

factual. aspect whether the petitioners had been granted

a f i o p t i o ri i n w i- i t; i I'l g i n t e r m .s o f R u 1 e 19 ( 2 ) (a ) C5 f t I'l e

Pension Rules nor was the effect of non-compliance of; tiie;

said Rule ■ t a lien into consideration. The High

Court directed a fresh consideration of the matter by the

Tribunal. It also directed that if the parties so

d e s i r e d t h e y c o l.i 1. d f i 1 e a n a p 1 i c; a t i o r'l for a m e i-1 d m e n t.

cii..iestion ing tl'ie order pas^sed by the Central (governmen t

w ii i c fi c o u 1 d b e c o n s i e r e d o n i t s o w n m e r~ i t s

4.. 3 ii i- i M . S . N a r u 1 a a n d o t h e n s , a. p p 1 i c a n t s i n

OA-747/1997' have accordingly moved MA-1507,,/2002 ' for

a ro e n d rn e n I: o f t I'l e 0 A pur s u a n t t o o b s e r v a t i o n s / d i r e c t ion s

made i ri H i g h Cou r tC s o rde rs . S h r i N. S . Me hta , t: he 1 ea rn ed

counsel of respondents has no objection to the amendment

of the OA. Asi such MA--1507/2002 is allowed and. the

amended OA is taken on recoi-d. Shri Mehta contended that

r e s p o n d e n ts" r e p 1. y d a t e d 24.1. 2 003 b e t a ken i n t o

c:orisidei'at ioi't ..

.5,. So far a.s OA-1529/1996 is concerned, applicant

Shri K.D.Mitha iias not filed any amendment application,.

H i s ri A -1574/2002 i s a 11 o w e d a n d 0 A -1529/1996 i s r e v i v e d,

as per the directions of the Hiqh Court.

6 . I f I a V e ['1 ear d t h e learned c o u n s el of b o t I'l s i d e s.

To f aci 1 i t;a.1:e ad j udica 1:ion in t he presen t n)a11ers ..

pi oviscions of Rule .19 of tl'ie Pension Rules are i"epreduced

below : ■ ' '
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19. Counting of military service
rendered before civil employment

Gi o V 6.! r n m e n t s e r v a n t w h o i s
in a civil service or post before

attrsin ing the atge of superannuation and who,,
r e - e rii p 1 o y rn e n t, h a d r e n d e r e d

V :i, c e a f t e r a 11 a i. n i fi g t h e age o f

ighteen years, may, on hir '

(1) A

re-employed

i

!;>efore such

mi 1i tary ser
c o n f i r rn a t i o n i n a

civil, se^rvice or~ post, opt either -

( a I to continue to draw the military pension
or retain gratuity received on discharge
f I"orn rni 1 i tary servi ce , in wiInicIn case his
f o I" rn e r rn i. 1 i t. a r y s e; v i c e s s h a 11 n o t c o u n t
. a s q u a 1 i f y i n g s e r- v i c e ; o r

I, t' ,1 to .:vse to draw his pension and refund-

( i ) t; h ej p e n s i o n a 1 r e a d y d r a w n , a n d

( i i ) the Va 1 ue received for tine
c o rn rn u t a t i o n o f a p a. r t o f rn i 1 i t a r y

P'snsion, and

( i i i ) t In e a rn o u n t o f r e t i r e rn e n t g r a t u i t y
i n c 1 u d i n g s e r v i c e g r a t u i t y , i f a n y ,

t

a n d c o u n t p r- e v i o u s rn i 1 i t a t- y s e r v i c e a s

u a 1 i f y i n g s e r v i c e ,, i n wi hie I'l c a s e t In e s e i" v i. c 6':
so allowied to count shall be restricted to a

s e r V i c e wi i t h i n o r o u t s i d e t: h e e m p 1 o y e e " s u n i t
or department in India or elsewhere which is

p a i. d f r o rn t h e 0 o n s o 1 i d a t e d f u n d o f I n d i a o r-

for which pensionary contribution has been

received by the Government :

'rovided tin at

( i ) t Ine pen s i on d rawn pr i o r to t he date
re-employment sInalJ, not be reguirend
'O'B refunded,,

to

I, i i .) the e l.ernen t of pension which was ignored
for fi.xation of his pay including the
element of pension which was not taken
i n to accoun t f or f i.xat i. on of pay on
i~e~ernpIoyment shall be refunded by hirn,

(i i i) t he e1amen t of pen s i on equ i valent of
gratuity including the element of
commuted part of pension, if any, which
was taken into account for fixation of
pay shall be set off against the amount
o f r e t i I- e rn e n t g r a t u i t y a n d t h e c o rn rn u t e ci
v a 1 u e o f p e n s i o n a n d t li e 1:,^ a 1 a nee, i f
any, .shall be refunded by him.

EXPLANAT.TON.
rii X p f- e s .s i o n "which

m e a n s the; a m o u n t

I n t h i:

was taken

of pension

clause, the
into account''
including the



pension
pay of

i n i t i a i

'■ which

e <:! u i V a 1 e tn t o f g n a 1: u i t y i:> y w hie h t I'l e;
tiie Government; servant was reduced on
r e-ernp 1 oymetT t, an d t f ie exp r ess i. on

was not taken into account' shall be
o n s t r u e d a c c o r d i n g 1 y,

) (a ) T h e a u t; h o r i t y i s s u i n g 1: t i e o r d e r o I' '
substantive appointment to a. civil
service or post as is referred to in
sub--ru le (l) shall along with such
o rde I" requ i re iI't wr i t i ng tlie Govern rnejn 1:
servant to exercise the option under
that .sub-rule within tliree months of
date of issue of such order, if he is
on leave on that day, within three
rn o n t h s o f h i s r e t u r n f r o m 1 e a v e ,
whichever is later and also bring to
his notice the provisions of clause
(' b) . ■

(b) If no option is exercised within the
period referred to in clause (a.) , the
Gover-nrnerit servant shall be deemed to
have opted for cl.ause (a) of sub-rule
CD- -

(3)(a) A Government servant, who opts for
clause (b) of sub-rule (1.) shall be
required to refund the pension, bonus
or gratuity received in respect of his
earlier military service, in monthly
instalments not exceeding thirty-six in
n u rn b e r , t tn e first i n s t a 1 rn e n t b e g i n n i n g
from the month following the month in
which he exercised the option.

(b) The right to count previous service as
qualifying service shall not revive
until the whole amount has been
i-ef unded..

(4) In the case of a Government servant,
wiho, having elected to refund the pension,
bonus or gi-atuity, dies before the entire
a m o u n t i s r- e f u n d e d, the u n r" e f u n d e d a m o u n t o f
i;.)en s i on o r grat;u i ty s hall be ad j u sted aga i nst
the deatfi gratuity which may become payable to
hi is family.

(5) When an order is passed under thiis
r u 1 e a 11 o wi i n g p r e v i o u s rn i 1 i t a r y s e r v i c e; t. o
count as part of thie service qualifying fot~
civil pensiion, the order shall be dejemed to
include the condonation of interruption in
service, if any, in the military service and

e t w e e n t hi e m i 1 i t a r y a n d c i v i 1 services."

,  / The learned counsel of applicants stated that

res p (3 fi d e ti t. s I'l a v e n o t a s k e d a p p 1 i c a n t s i n w r i t i n g a b o u t
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their option for getting military pens^oD^r to count the
qualifying service towards civil pension as mandated by
pr-ovisions of Rule 19(2) (a) of the Pension Rules. As
such., action of the respondents for not count.i.ng the
ciualifying service towards civil pension is vitiated- It

has been asserted that respondents never asked for option

in writing of applicants. In this connection, my

attention was drawn by the learned counsel to additional

affidavit filed by respondents on 3.4.2000 in the writ

petition No.5152/1998 in which respondents have stated,
■•From the records available with the respondents it
cannot be said as to whether an option in writing was
given to the petitioners requiring them to choose whether
to get military pension or to count the qualifying
service towards civil pension." As the assertion of
applicants that they had not been asked to exercise
option mandated in the provisions of Rule 19(2)(a) has
not been specifically denied by respondents, the
inevitable conclusion is that no such option was asked
for by respondents from applicants. It has been i>t.ateu
on behalf of applicants that they are pi-epared to refund
tfie Naval pension even at this stage provided that
facility of easy ii'istairnents is given to them so tliat the
relief claimed by them for counting the period of service
during which applicants were Fleet Reservists is taken
into account for refixing their pension in terms of the
aforestated rules. The learned counsel of respondents,

in view of the fact that respondents have not been able
to establish the fact that options were called from
applicants, fairly consented to refund of the Naval

t >■



pi s n s i o n i!> y 3P i ̂  f ^ ^^ p r o p i i c-

tl-iey can be accorded necessary relief-

manner so that

0

8. Having regard to the fact that respondents had

not c: a 11 e d o p t i o n f r o m a p p 1 i c a ri t s i n t e r rn s o f U. u 1 e

19(2)(a) of the Pension Rules, the impugned Oh dated

27.12,. 1996 and 28.1.1997 in OA-747/1997 and dated

23.. 4.1996 in OA-1.5 29/19 9 6 are quashed and set aside

deeming that a(:^p>l icants have exercised option under Rule

19 ( 2) ( a) of the Pension Rule s i n f a v o u r o f c; o u n t; i n g t fi e

q u a 1. i f y i I'l g s e i- v i c e t, o w a d s civil pens i o n . R e s p o n d e n t s

shall re-fix the basic pension of applicants counting the

period of service during which applicants were Naval

Fleet Reservists and to pay them the arrears due.

Respondents shall adjust the Naval pension paid to

applicants uptil now from the re-fixed pension and/or

against the arrears, if any, on the re-fixation of the

pension as above and securing refund of the Naval pension

paid to applicants in easy monthly instalments not

exceeding one-third of the amount of the re-fixed

pension..-..

.. R e s p o n d e n t s s l"i a 11 pass a p p r o p r i a t. e o r d e r s i n

teI"rns of tIne al?ove directions witfiin period of 111ree

months from the date of receipt of these orders.

.10 . T Ine 0As a re d i sposed of i n t he al;>ove te rms

No costs

Ij
ft

/ as /

(  v.. K- hajotrai )
Member (A)


