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CNew Delhi this the 16 th day of dugust,

Hom hle Smt. Lakshmi Swaminatihem, iemberfd ).
Hom ble Shri S.A&.T. Rizwi, MembergH).

? b,
S “dt GBI (Retired]),
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RAo o Shrl MNand Kisshire,
1@am, J.J. Colony,

Shakurpur, Delhi. . aa Applicant.

(B Advocate Shri Mol Sharma )

Union of India theowh

1. Herneral Manager,
Morthern Railway Headguarters OFflce,
RBarodcka HMouse,
et Dl

roL
Gate,

. Dhiet administrative Dfficer (C
Northern Railway, Kashmiri
Delhi .

3. Shrdl Jaswant Ral .,
Senior Divisional Personmel OfFficer, Through
Divisional Rail mManager
Noerthern Railway .,

Firozpur. ' .. Respondents.

>

Dy Advooate Shri B.L. Dhawan)

ORrRDER

-

Hon Ble Sk Lakshmi

Smaminathan., hwmhcrfJJ

The applicant is aggrisved by The ﬂrd»r passac by
The responcents  dated 26 111936 (Annexure &-131. In this
letter, the regpondents have stated that the applicanf i
e qiven the benefit of promotion to the post of D311
(Engineering), Grade Rs.160@-2568 and further as 031, Grade

P 2005200 only 1F he had qualifisd the normal  selection
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for  the post of 08-11 (Engineering) and not on the basis ¢

his promwotion as pe&aﬁmdified aelection w.e_ .
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7. The brief relevant fackts of the ocasse are that
the applicant states that while bhe wasz  having  lien  on
Ferozepur Division where he had worked from 1.4.1988  tao

S 1 D R 3 e wmas  transferred to e |«T1Uarimn

i

Droganisation at Kashmiri Gate, Delhi w.e.f. 25.19.1%73%. Hs

continued  in this Organisation till  his  retivement on

it

T B = While the applicant was  working in ‘the
Construction Organisation, a selection for the nesxt h)ﬂhﬁr
post of ssistant Superintendcsint, Grade Rs. 1500268656 was
arranged Ity the Oivision on G 1991 /1341991 Mis
arievance  is  that although  he was having lien on  the
Ferozepur  Division, he was alreacy granted two  promotions,
namely ,  as Senior Clerk and Head Clerk on that Division, and
while hmlding zelection  for the post of Azsiatant
Buperirtendent, bhe was also not intimated or considered for

appearing  in the selection He has alleged that the aobion
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of  the respondents is, therefore, arbitrary and mala fide.
He  had made a representatbion dated 27.4.1991 regarding  the
gelection, to which the reply was given that he had already
been  intimated aboul the selection.  The oontention of Shri
MLL . Sharma, learned oounsel is that the applicant hiadl
never  received any letter. He bas relied on the  lsibver
imsusd by the Construction Droganisation toe " ths Ferozspur
Divigion in August, 1992 that their endorsement was  resver
received in the office of Respondert 2 dues to whiah the
applicart  ocould not  appear  in the selections held  on
HuA 19T and 1341991, The applicant has stated that his
Juniors  $/3hri 3.8, Tripathi and R, Jain wers hrmmmtmj
ax  dsasistant Muper1nihndﬂnt from an sarlier date and Shri
Tripathi was also given next higher promotion to bthe post of

D3-1,  in  the scale of Fs_ 2000-3200 w.e F. 131993 while
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the er~i arrt who was  all along senior ko him  was
Preaularised a8 S~IT, Gracke Re. 16002660, The applicand has

alao  stated that be had made a number of repre $ﬁﬂtﬂf10r in

1996

AR

.  The applicant has also relisd on  the 1etter
dated 2811997 issued from he  Headouarters Oi “ 300
Donstruction Organisation, Kashmiri Gate to Respondert 2.
In this letter, it has besn stated that tﬁe lebter clated
19.4.199%  had not  been received in that offics. In  the
ey Filed by the regspondents, they have annesxed the.lmtter_
dated 1@ 4. 19 (Annesxors R-%). In this letter, it has beenj

2, That the claims of the applicant and one

other person for proforma promotion o the post of X511

tEnginesring) w.oe f 27.1.1992 and further promotion as 031

Yo

i e F 31993 viee their juniors in open lines hade been
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examines )jéh;e competent avthority., It has A 1-:' fmea
e =~

iiMWﬂ#tmn t\"f hag been fixed For 265 41996, asking

the applicant to report to ORM OFFioe

stated tha
. ﬁ@rmzepur) on That
clate . Socording boe  the responcsnts, this  letber dated:
1041996 was  issusd, giving more Than 21 days  acheance

notice  but onoe again the applicant chose to sit over it

rathar  than appearing in the selection.  3hwi ROL. Oleswan,

learned ocounsel has submitted that accordingly the applicart
has  been given noCice to appear in bthe weitten test  which'
had bee

the ﬁrrlimant is retiving within gﬁ% few dave in the end af
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P9, taking into acocount the fact that

the  month but he has ochosen not to appear in the test. The:
contention  of the respondents is that unless the  applicant

rad appeared and gualified in the selection for the post of
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SDS-IT and empanzlled, he canmmt be granated the benefits.

&ccmrding to them, the spplicant did not report for the best
Fixed on 26,4199 by the letter dated 1@ 4 1995

& The learned counsel  for the  apelicand  bes
submitted that the aforesald letter doss ot give  the

necessary period of 21 davs notice, as reguired under the

B

Fules, although no such rule was produced.  Howewer, it i

noticed  from  the reply of the respondents themselves fThat
A "
referred to giving more than 21 davs adwance

i_z
;\

They have a
notice  to the applicant, by iésuinu théir letitar  dated
19.4.1996  Ffrom their Ferozepur Division to Construction
Organigation, Kashmiri Gate, New Delhi. Considering the
fact that tThe letter itself is dated 12.4.199% and the
writhen test was Fixed for 26_4.199%, the contertion of the
responcknts that  they had given more than 21 dayvs  advance
nmtic@, EER preéﬂming that the lether has reached on the

Re 2

same cdate, cannot be anocephed mrkfacts- Shri R.L. Dhawan,
learned ocounsel  hed conbended that from the hand  weitten
mndmr&ement in the lshtter, it is to be nobed That the
contents of  the letter had besn corveved on phones at 1635
boours on the sams date to the office of Responcent 2. BEven
1T that is so, the averment of the respondents that they had
odwen more than 21 daye advanoes notice to the applicant  to
appear  in  the test which was scheduled to be helad  on
e

ZHLEA.TR9E . cannot be acceptedc, o z. In  thes

circunstances of the case Sheil o ML Sharma,  lenened,

counsel  has submitted that as no such  intimation  was
received  in the Construction OFFice where the applicant was
wiorking, the applicant cannot e penalised for not attending

The written Lest  for  promotion o bl post. of D511

LEngineseing). He has . therefore. praved that the impLigred
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Armescure &1 ordsr may be quashed and the applicant may be
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granted  promotion as 051 in the scale  of Ra 2006 2050
W, T 1.3.1993, that is the date when his  Junior was
frromo e atter treating  him as o regular S istant

sSuperimtendsnt in the s

1 le of Po.lce-2868 from the date of
promotion of his juniors.  Learned counsel for the appl loant
has  2lao submitted that there has been delay on the part of
the  responcents in making payments of gratuity  and  obher
retiral l:a@n@'ﬁi“ts» ann his retivement  from servics woe .
BH_&H TR He has, therefore, clained that a direction may
also ke given to the responderts to pay interest @ 18%  on
the delaswed  payment of retirai benefits, persion  and
gratuity From 1.5.19% to Ootober, 1996. He has relied an
e 1nﬂdemmnt of the Suprems Cowt in Balkrishan Vs,  Delhi
Administration (4IR 1998 SC 189 and has submitied that th&
applicant  who was zenior to certain other persons mho have
heen  oiven promotion cannot be iganored and no Junior can bﬁ

confirmed oF promoted without considering the wenior. i

5. We hawve carefully considered the pleadings and

the submissions made by the learned counsel for the paribies.

5

2 In  the letter dated 14.2.1995, issued by the
Northern Raillway, Ferozepur m1wmblﬁﬂ they have stated th&t
rearetfully  Tthe applicant among certain other staff, who
wers holding lien in that Department were not callad For tﬁ@
selection held sarlier dus to an administrative error. In
thé reply, the respondsnis have staied that the applicant

had been ianored in the selection for the post of 03-11 in

March, 1992 and not in March, 1991 when he Mimeel f  bad

failed to turn up. Their corbention is that in spite of the

applicant  having been called for ithe selection held in
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</ March, 1997, e did rot turn Lo, Tor reasons best known o
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alated 250111998 hased on the lﬁtter Jdatec 1@ 471996 that as

him. Howenaer,  in wiew of the later letter issysd by the

respondsnts dated 1241996 on wmhich they have placed greaﬁ

el

3-‘0

e, their contention that the applicant  had  been
informed but  chose bto ignore the selection held in March,
1991 cannot  be accepted. In the I@tter cdated 10 4 1996
they hawve considered the claims of the applicant and
Shri  Surjit Singh, for proforma promotion to the post  of
DS-IL (Engineering) w.e.f. 27.1.1992 and Further as 0S~I
Zoowice  their jumniors in open  lines. The
resporcants have stated that these benefits can be allowed,
only  1f the statf working in Construction Dirganisation fmﬂl

cualified the normal selection for the post of DS-IT and rot|
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o The basis of the modif
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gelection.  Accordingly, thew

have decided to hold
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> test for these bwo pﬂ BONS
on 26 0 1996 We are not impressed by the cmntentimn%nf tThe

learned ocounse

{
3

for  the respondents that a telephonic

message has  reached  the office where the  applicant  was

working at that time, that

i~

g, the Construrtion Draanization

-

at  Kashmiri Gate on the same dﬂte’and b had  been  ouly

informed. Mothing has been placed on  record that the
applicant has received this intimation aboul holding éi'the!

selection test on 25 41996, This is al

f,":

20 orree out in the

letter  issusd by the Hesdguarters OFfice, Kashmiri Pd?f‘yjm&

that the letter was not  recsived in  their

office. Therefore, the reason given in the impugned letter

the applicant did not report for the test, hence his  olaim

is drrelevant, is  nobt tenable. It is Apparert  From  the

facts  that the notice has ot been duly  served one the

applicant and oot mobted by him, as stated in  the letter

-ty

Lteel F It is also relevant to mention that while Fixing



the..selection test-on 28.4.1888, nothing has besn mentionad
about the previous test which was held in March, 1981 which,
according _to the respeondents, the applicant chess not to

that - ths pplicant had falsely sought to creats an
impression that the office admitied its error in ighoring
tha applicant in the ssiection helg ?ﬁ March, 1891, would
not be rel nt to dismiss the applicant’s claim.

T, From ths above discussion of the facts, it is,
herefore, oclear that the applicant did not get the
intimation for the written test which was fixed on 28.4.1880
in time to enable him toc appear in the same for besing
considersd for promotion under the normal rule for selsction
to the post of Q8-11. 'n the facts and circumstances of the
casa, considering that ths applicant has alzo retired zrémi
sarvice and the admitted administrative lapses on the parti
of ths respondsents, the applicant shall be entitled to be

8.

grant

the normal

antitled to

the higher
pension after
rules and  in

shall
of & copy of

Far

be taksen within

promolion

the benefit
posts from

his

wstructions.

o~

ratirement

three months

his ordar

reasons givan above the respondents
to the applicant as 08-1! and 08--I

i

his juniors were promoted as if under,
Conseguently, the applicant shall bs
of difference in the pay scales In
the dus dates and alspo ravision of
in accordance with the relevant

regard

thz date of receipt:

, with intimation to the applicant,
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2. A.7T. Rizvi)
Membe;(A,

UZzX C7/f5@;i5£Z£L,

the applicant shall

. Lakshmi
Member (J) |
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the case, also
paid simple interes 1 at the rats of 12%
mounts as above, Trom the due date to the
asnt.
baar their own costs. )
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Swamina iy
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