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New Delhi this the

^ '
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Hon^ble Shri N. 3ahu. Member (A)
.Hon'ble Dr. A. Vedavalli^ Member (J)

Shri Chander PraKash -VII

s/o Shri Jagdish Singh
Diesel Assistant

under Locoforeman . ,
Northern Railway
Moradabad.

(By Advocate: Shri B.S. Mainee)
1

Versus

Union of India ; Through

1.. The General Manager
Northern Railway
Baroda House

New Delhi.

2. The Chief Operating Manager
Northern Railway

■  r-ieadquarters office

Baroda House

New Delhi ' - r-
-  t

3.. The Divisional Railway Manager
Northern Railway
Moradabad.

(By Advocate: Shri B.S. Jain)

>

•  . Q..-R„0_£,Ji
I

, Applicant

. Respondents

The 1 ii.,ant prays in this O.A. for quashing the

impugned order No. ML6/333T/2/5/94TA dated 19.7.96 passed by

the Additional D.R.M. Northern Railway Moradabad by which

the pay of the applicant has been reduced from Rs. 1030 in

.^Ny^ rzhe Sk..ale of 950-1500 to the minimum of the scale of Rs. 950

per month. He is also aggrieved by the rejection order of

riespondent No.2. on the appeal filed by him against the order

of Respondent NO.3. By an order dated 11.11.94 a penalty of

•reducing-the pay of the applicant from Rs. 1030 to Rs. 1010
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'  (2)

for a period of two years without cumulative effect was

passed. The applicant did not prefer an appeal against this

order and, therefore, it had become final. Respondent No.3

by his letter dated 30.5.95 sought to enhance the penalty of

reducing the pay to the initial stage in the time scale for

five years with cumulative effect and, therefore, directed

the applicant 'to file his objections against the proposed

enhancement. After hearing the applicant, the impugned

orders were passed.

2. The main contention of the applicants counsel is

that the notice of enhancement was issued by the Additional

D.R.M. Moradabad in violation of the Rules No. -25.5Cii)

which is as under: •

■"No action under this.rule shall be initiated by

(a)- Appellate authority other than the
President or

/

(b) the revising authorities mentioned in item
(v) of Sub Rule (1) ; ■

After more than six months from the date of
the order to be revised in cases where it
is proposed to impose or enhance a penalty,
or modify the order to the detriment of the
railway servant; -or .more than one year

■-4 ' after the date of the order to be revised
in cases where it is proposed to reduce or
cancel the penalty imposed or modify the
order in favour of the railway servant.

.Provided that when revision is undertaken
by the Railway BCard or the General Manager
of a Zonal Railway or an authority of the
status of a G.M. in any other Railway Unit
or Administration, when they are higher
than the appellate authority, and by the
president, even when he is the appellate
authority, this can be done withoutw
restriction of any time limit,"

3,. According to the applicant's counsel the notice of

enhacement has been issued 7 months' after the original order

of punishment and as such exceeded the limitation period of

six months laid down in Rule • 25.5(ii .) of the" Railway Servants

(Discipline & Appeal). Rules 1968.
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4.. The other grounds raised by the applicant are that

the Enquiry Officer did not hold the enquiry' in accordance

with statutory rules^ and did not supply relevant documents

vital to the defence of'the applicant. It is stated that th.e

driver, co-accused. under whom the applicant worked as an

Assistant had been imposed the penalty of compulsory-

retirement only one day before hi"S superannuation but the

applicant had been imposed heavy penalty of reduction to the

minimum of his pa-y scale for 5 years permanently which is

disproportionate.to the gravity of misconduct alleged. It is

further" pointed out that one of the four officers who held

the preliminary enquiry was a subordinate _ to the "Senior

D-M.E. and was not expected to give independent judgement

and this junior Class III^employee did not act in a judicial

,  manner. It is finall-y stated that the appeal of the

.  applicant has been dismissed without proper application of

mind.

5. As pointed out above, the applicant had accepted

the first order of penalty. This order of penalty was based

on the enquiry report at Annexure A-3 of the O.A. conducted

by four officials. These four officials in a Committee have

"^unanimously arrived at the conclusion as under: -

"The enquir-y committee is of the opinion that. -
this accident took place due to the driver 4673
Up failing to"stop at the gate signal in "ON"

.  position, due to the green light of the truck
standing on the Up track and driver of truck No.
UT-S/lSo ' al-so failed to obser've lawful
instructions, given by Coteman(Rly)on duty at
le'vel , crossing gate 3434 and endangered " safet-y
of persons travelling in the truck as well as

'  " ' train ^nd -violated pro-visions laid down in
Sections "159, 154 of Indian Railways Act 1989

»  .and section 184 of Motor Vehicles Act, 1938."

'

6. As the first punishment order"passed on the basis

of this enquiry report was accepted by.the applicant without

appeal and as this enquiry report by four of f icers' belonoinci

'I
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to four separate disciplines have'come to this conclusion ,

after evaluating the entire evidence, it is, not open to the

applicant to question the conclusions of this enquiry at this

stage.- This ground of the applicant is accordingly rejected.

With regard to the ground that the appellate order was passed

without application, of mind in our opinion is not correct:

The Revising Authority in exercise of the powers under Rule

25 of the Railway Servants (Discipline and Appeal.) Rules 1968

was of the opinion that the penalty awarded to the applicant

by the competent authority was not commensurate with the .

offence and enhanced . the penalty as proposed above. The

appeal order is as under: ■

"Your revision petition under Rule 25 of Railway-
Servants (D&A) Rules has been carefull-y

After the accident enquiry and ^disciplinary
proceedings it has been accepted that the cause
of accident was ignoring signals by the engine
crew. Normally such railway emplcyees are not
retailed in 'service but because in this matter

the punishment has been enhanced at the level of
ADRM- I do not feel necessary of any other
action. Therefore keeping in view the gravit-y
of the offence the punishment cannot be
consideredi to be excess. There is no mention of

any such fact in the appeal on the basis of
which" the decision may be altered. The appeal
is therefore.rejected."

.7. The revision order was only the super structure^

the foundation lay in tine elaborate enquiry report on which

the initial punishment was ordered and accepted. The

enhanced penalty as well as the revision thereof have taken

into account the material gathered earlier and adjudicated

upon. We are satisfied that they relied upon facts earlier

gatherecl and the recorded reasons in the enquir-y

report- for enhanci'ng the punishment. We are of the view that

there was proper consideration and application of mind.

There was no need'for.these authorities to recount once again

the e'vidence gathered and thereafter write an elaborate

order. A show cause notice was gi'ven, the objections of the
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applicant were considered and the impugned enhanced penalty-

was levied. " We do not think there is any infirmity in these

orders on account of lack of application of mind.

8. The only ground that survives is that of

limitation. The counsel for the' respondents submitted that

the proceedings to enhance' the penalty were initiated on

10.4.95 i.e. within six months of the penalty order dated

1.11.94. Shri Mainee learned counsel relied .on the Railway-

instructions No. E(D&m) 63 RG 33 dated 30.9.63. It would be

necessary to extract those instructions in this order because

that is the most important ground of the applicant.

[

"  Time limitation for enhancement; - (a), The appellate

authority (other than the President) as mentioned in

para-Kiv) above and the revisiing authority as

mentioned in para l('v) abo've cannot initiate action

to re'vise any case: -

(i) More than 6 months- after the date of the
order to be revised in cases where it is
proposed to impose or enhance a penalty or
modify the order to the • detriment of
railway servant; or

(ii) More than one year after the date of the
order to be reviewe'd in cases ,where it is

'  proposed to reduce or cancel the penalt-y
imposed or modif-y the order in favour of
the railway ser'vant.

(b) The action for enhancing the penalty
originally imposed should not normally be
initiated within the period specified for
submission of appeals.

(c) The time limits for revision of cases
mentioned in this proviso shall be reckoned
£.C.QJIL„_th§.__d.Q.'fe__e'L__Lssii^_j3f.„_fcb.e„j^
proposed to be .■revised.,. in cases where
original orders have been up"hel.d„ modified
or set aside, by the appellate authority,
the time limit shall be reckoned from the
date of issue of.the appellate orders.

.•U^'
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I'd) In cases where no appeal is preferred
"  ' -aoainst the order imposing the penalty

which is proposed to be revised the
of 6 months for the purpose purpose of thc:
above rule tikLL^J^amt „tum-t(ie „_^i^te^^^
lsme_-ja-t__t.he J2.Cder„y!lIiOslrm_the
and

(e) F o r „ Jihe J2U.D5 ose j3 L e s^^ —t
iZtLQa__ta_-ejitLmQ-e_ttL'e_ma-L§.b^ —imy.—b.'S.
cpjisLler^d„„to„ha;m_feLeeiL„La.Ltla^^^
dafeJit.~l^§3i^J9-t.-the jiotLce„to.r„ejiha^^^
of__EmLs.imen_t_tlo^tlhe„e®j2.LQv:ee

' t£^„jlate^j3f.„_&4s.§.ijm_mQ.hJ3-Cdec;^ —
' ' , I LLe "J1

CR.B's. No. E (D&A)63 RG-33 dated
30-9.63],

9. Shri Hainee relies on para (e) above (emphasis

supplied by us)^ according to him in this case the proceedings
to en hance penalty were initiated on 30.5.95 at Annexure

A-9. The proceedings are clearly barred by limitatiun.

• 10. We have heard the rival counsel on the subject.

In the case of BeIhi„Bav£eIgBf!i6a£_Aui£heEltyL Vs. tl^C^„_ilhtn:aQa

'(1993) 24 ATC page-763 the Hon'ble Supreme Court interpreted

the meaning of "issue of a charge sheet"^ That was a case

where one of ,the instructions in Clause-(ii) of para-2 in CM

^  dated September 14,1992 was the subject mattei of

interpretation. This sub-clause reads as under: -;

Government servants in respect of whom a charge
sheet. has been issued and the disciplinary
proceedings are pending." Para-10 of the decision is
as under:-

"This plain meaning of the expression used in clause
(ii) of para 2 of O.M. dated January 12, 1988 also
promotes the object of- the provision. The
expression refers merely to the decision oj the
authority, and knowledge of'the government servant,
thereof, does not form a part of that decision. The
change made in clause (ii) of para 2 in O.M- dated
September .14, 1992; merely clarifies this position
by using the expression "charge sheet has been

\  issued" to indicate that service of charge-sheet is
not necessary; and issue of the charge-sheet by its

.  ■ . despatch indicates beyond-doubt that the decision to
initiate disciplinary proceedings was taken. In our
opinion, Jankiraman takes the same view, and it is
not possible to read that decision otherwise, in the
manner suggested by learned counsel for the'
respondent.
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In y.a.LQii„QLL„Ul4.1^ Vs. ^^ieL4lJlmac_(X?2^

on the-question of as to when the sealed cover procedure be
resorted to. it was held that the decision to initiate
disciplinary proceedings for imposition of malor punishsment
taken by -the competent authority was adequate and sealed
cover procedure is attracted. The charge sheet may be issued
thereafter,.' ' -

11. Shri- ■ Mainee learned counsel for the applicant

cited the decision of the Hqn^ble'Supreme Court in the case

j  of Ra-lLvi^-aoard Vs. EJi._„„Sub_rm^Lui]l to the effect that,
the Railway Board^s instructions have force of law. Learned

^ . counsel ,-cited SLP No. 9866 of 1993 in the case of Shri R.C.

Sriyastava Vs. U.O.I. and others which laid down that the

Railway Board has powers to supplement the rules.
/

12. We have carefully considered, the submissions of

the learned counsel for the applicant. What is important in

this rule are the words: "no action under this rule shall be

initiated." "Initiate" means "to begin, set-going,

originate." We have been shown the file ML6/333T/2/5/94-TA in

which at page-145 it is clearly recorded by the competent

authority to ^initiate the, proceedings. His orders are as

.  under; - . - ' , . ,

". Show cause be issued to Diesel Assistant to revert
to initial stage in present grade for a pei iod of ...■

■  years ' with cumulative effect."

It was this satisfaction/order -on the basis of the elaboi ate

notes on the file by the competent authority that led to the

proceedings. We are satisfied that this order was clearly
"initiation" of proceedings. The rule does not say that

notice -should be issued or served. This initiation requires

a  proper application of mind on the basis of the reasons

recorded. We find that the competent authority went through

enquiry report and found that the punishment f^corded was not
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commensurate with the enormity of-the offence and, therefore,
decided to enhance the,penalty. We are satisfied that the
above note coupled with, the background -material papers in
this file clearly indicated full application of.mind as well
as proper satisfaction for "initiation" of the proceedings.
We further hold that the.order recorded above is organically
linked up and has a causal relationship with the background
material. The instructions issued; namely, that the date

should -be recokned from the date of issue of notice is

-  definitely contrary to the rules and is not merely ,
supplementing the instructions. Such an instruction which

adds something new to the rule is not valid-. not binding.

We are only to interpret the rule framed under proviso to

-Article-309. of the Constitution and the departmental

instructions contrary to such a rule are not binding. ^ The

instructions shown to us are more in the nature of a.guidance

and a caution to ensure proper care so that departmental

authorities would not unduly delay the ' initiation of
<

disciplinary proceedings. The scope of administrative

instruction is explained^ —Qt-

V  only i-f the rules framed under
Article 309 of the Constitution are silent on a particular

point, "the Government can fill up gaps and supplement the

rules and issue instructions not inconsistent with the rules

already framed." In this view of the law laid down, we find

the statutory rule only enjoins a time- limit f^-'r

\  "initiation". Recording of satisfaction" and a direction to
4"^ " ' „ „

issue show cause notice clearly is initiation . This
CV^

initiation was done on 10.4.95. within the peri'..^d. of

limitation. The . "instructions that notice also should be

issued within 6 month is more of a nature of /guidance out of

"  -abundant caution and is no-t mandatory. As the rule is clear

and as there is no ambiguity or gap in the iule, tue

departmental instructions cannot legislate by adding a
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further condition. The said instruction being contrary to

the rules is not binding on a court. There is nothing in

3ubramanium'''s case (supra) to advance the applicant s-ulaini.
I

The proposition laid down^in Sant Ram s case (supia) is ,

reiterated by the Ape'x Court in Vs. GhaQ^La.

llQl3aa_NtaaiQ_I122Zi_4.^SCC„M5_Ea!:a^26^

13. In view of the above discussion the OA is

dismissed- In the circumstances of this case there is no

OPdSrflStOCO'otSN

(DR. A. VEDAVAllLI) (N. 3AHU)
MEMBER (J) MEMBER (A)


