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CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH

/
N042410/96 alongwlth OAS No. 2431/96 25@8/96; 2523/96
"0/ 2636/96 24/97, 52/97, 1484/96, 71557/96, 1841/96

1871/%6, 2216/9s, 316/97, 894/97, 257/96 andi452/97

\New Delhi, thledth day of-OQtober; 1997

Hon 'ble Dr. Jose P. 'Verghese, Vice¥Chairmén(J)
Hon ble Shri S P Biswas Member(A);

S/Shrl

w

Parmender Kumar

Vill., & PO Tha:ramourl, Dt. Rewari

Surender Kumar . , ;

Vill., Mamdivya Assampur PO Khari . . !
Dt. Rewari (Haryana) R S o B
Dilbag Hussain : ‘ ' . : o
Vill. Autha, PO Shahchokhd - SN
Dt. Gurgaon : A s '
Krishan Kumar . S

Vill., & PO Mokehera,‘Dt,Gurgaon

Ahmed Khan

Vill. Hajipur, PO Punhama

Dt. Gurgaon )

. Pradeep Kumar

Vill. PO Sidhma, Dt. MahenderQarh

Balwan Singh T e

Vill. Balour, PO Bdhﬁdurgdrh

Dt. Rohtak

Subhash Chand .

Vill. Kharkhoda, Ward No.

Ot. Sonepat ' .

Vikram Singh | : :
Vill. Dhasera, PO Bikaner Teh. Rewari

. . Rajender Kumar

Vill. & PO Kalwari
Dt. Gurgaon
Jai Prakash’ : s
Vill. Bhak11 PO KOSll, Dt Rewarl
.. Applicants 1n
CA 2410/96"

(Allbthrough Mrs. Avnish Ahlawat, Advocate)

2.

Naresh Kumar . ‘
Vill. & PO Bharawas - T SR
Teh. Rewari : : ,

Umed Singh ‘ ‘ : S
Vill. & PO Ssehlang o S S ,
Teh., Dt. Mahendragarh ' . : S - ~

3. Vijay Singh
Vill.Tigra, PO Gujarwas ,
Teh. Narnaul, Dt, Mahendragarh
- 4. Mam Chand B ‘
Vill. Mandhewdil, PO Tlgan, Teh, Ballaphgarh
3 . Dt. Faridabad : s
N 5. Ravinder Singh i
3 Vill. Bhelps, PO Rithoj B
. Teh. Sohna, Dt. GurgaonA < T
3 6. .Basant Ram B
it , Vill. & PO Dhani —— o =T T
‘{ -:£: Teh Jhajjar, ci. Rohtakﬂ,“J“ o T - =
r; _ ~ ?:’L"‘g. _ ‘ "§. :; » -
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" (All through Advocate Mrs. Avnlsh Ahlawat). .

7. Pop Singh
vVill. PO de%hahpur e
Dt. Gurgaon G e
8. Subhash Chand U
..Vill.. Lakhuwas, PO Sohna
" Teh. .Sona, Dt. Gurgaon
9. Vikram Kumar . R T PP
Vill. & PO Budshahpur, Dt. Guroson .. Applicants
‘ " in OA 2451/96

o, Womap. Constable. Shakuntala'

‘451, Bawana, Delhi-39 .. Applicaﬁi)in oA

_ 2508/96 .
(Thhough Advocate Mrs. Avnish Ahlawat) - :

Pramod Kumar Verma . = .

58, Ahir Mohalla, Mogis Talab ' _

Bhopal A . ... .7 Applicant in OA
| 2523/96

(Through Advocate Mrs. Avnish:Ahlawat). .- i

versus ' ' - Car Qg

1. Comm1331oner of Pollce
Police Hars., New Delhi-2

2. Shri N.S. Rana . .
Addl. Commissioner of Police . :: oy (. ciernrg
Delhi Police, Delhi CE C Ciaat

3, Addl. Deputy Commlssloner ~of - POllC
- .East. Dt. Delhi, P 4

4. Addl. Dy. Commissioner of -Police
SouthDt., Delhi Police, Hauz Khas
o |
5. Dy. Commissioner of Police
II Battalion, Delhi Armed Police . s wiom b 0
Kingsway Camp, New Delhi et Respoqdents e

[+ Shri Manphool Singh . et T
Vill. Bahar Kalan, PO Mazra Sawaraj . i.ii @
Dt. Rewari ' , EEE ST

2. Ajay Kumar

Vill. & PO Bhrtala
Dt. Rewari
3. Naresh Kumar
Vill. PO Neela Herl, Dt. Ronhtak R
43 Raj.. haanr; ) : A FELE
Vill. Naya Gaon, PO B1kane| ' S
DtesRewarl oo

‘5. Anil Kumar - =0 e qia«pww;iém;

S

Vill. & PO Raliawas
Dt, Rewari - '

6. Jal Prakash.

1374 Raniit Nabar, Neb Delhi CT T
1. Ishwar Singh . : , : o .
Vill. Bachhod, Dt. Mohindergarh o -

X0,

g




8. Sat Pal B R N IR
© . Vill. &PO Rajgarh S . _ o T
“pt. Bhiwani o o o o
9, Kanwal Singh ' - 1 . . :
) PO Krishna Nagar, Teh Narnaul
“bt. Mohlndergdrh R N . ADDllCdntS_ln
¢ - 2636/96 '

(All through,Shri.Shyam Qébu, Advocate). '(v o

Vinod Kumar ~ , ‘ j
-~ Vill. Kalaka, PO Majra Gurdass- R B

Subhash Chand@r . C : B |
Vill. PO Mastapur, Dt. Rewar1i ‘o AUDllCdnt ihiJz/q7 - a
1_(A11 thiouqh shri Shyam Babu, ALVOCdLe) 7{  g :;fv

,versus ; >\;! o -»{‘ - o
Unionﬁof‘lndia;_ihroﬁgh. 4

1. Secretary - = i " o : '
M/Home Affairs, North ‘Block, New Delhi -

Z. Chief Seoretary _ R SR CE
Govt. of NCT of Delhi, Delhi . = 7,

3}‘Commissioner of Police - - it
Pol;ce Hars., New Delhi . L

4. Dy. Commissiocner of PSlice. L S
2nd Bn. DAP, Kingsway Camp, New Delhi..Respondents

e e e e e N

-

Rajesh Kumar Yadav - !
. Vikram Singh o
.. Pradeep Singh = N
Krishra Avtar: o
Vikas Yadav :

;’ . Ved Prakash. S ‘ AT
i . Satya Prakash. -~ . .7 L . oo )
g . Rajesh Kumar

Ramniwas : , ‘ p .
Karan Singh R T
MukeshRaj " - ; Co -
. 12. Sudesh Kumar -
" 13, -Manish Yadav R : ‘ 3
'14. Mahaveer Prasad ..' ADDllCdnLS 1n OA 1484/96

VD wAULE WON —

—_—
—
.

i all c/o Shri Naresh Kaushlk & Arun Yddav, Advooates,
o Z5, Bazar. Lane, Bengali Market, New Delhl) ‘ -

Mukesh Singh . v o .o - R
Vill. Lisan, Tebh. Rewari; Dt Rewurl .. Applicant in
I 11557 /96
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1, Rajnish Kumar ‘ - o S
2. Sunder Lal '

3. 'Rajbir

4. Parmod Kumar

5. Sukhbir ~

6. Jitender Kumar

2

8.
(

% . Prem: Chand
ﬁ Rajinder Singh ... Applicants in OA 1841/96 :
h:g dll c/o. Shri Naresh Kaushik & CArun ‘Yadavy, Advocates)
f 5 ' Subhasn‘Salnlf" - R .
3 Vill. Gurgaon, Garni Mohla), GUrgaon:ﬂ Aopllcant .
$i R | Do irn OA 1871/96
35 (Through Advocate Shri Arun Yadav)
2 ) - '
Ty 1. Sandeep Yadav
8 KankaRola, Dt. Gurgaon ‘
i 2. Iabal .
§5 Badhas, Ot.Gurgaon
y 3. Satya Pal -
_{i Padherni, Gurgaon Dt. . ADDllbdntS in OA 2216/9b
t1E)
u;_ (Through Advocate Shri Naresh - Kaushlk & Arun Yadav)
& I. Purushotam singh . = . "lzi.“{_;:3ff:;:'ijwnd»
i Vill. & PO Dakhora,. Teh. Korli
L Dt. Rewari . ) Lo
3 2. Mahesh Kumar :
N Vill. & PO~ Dakhora
~?F Teh. Korli, Dt. Rewari
* Bt 3. Subash Chand
4 Vill. Mandola, Dt. Rewari
iéf 4. Sahi Ram , = . . .. : '
B Vill, Seka, Dt. Mahihdergarh ..ADDllCdnLS in OA 316/
i .97
;i '(Through Advocates Shrl Naresh Kaushlk & Arun Yaddv)
3 surender Slngh ‘ o
i Vill. Munuwas. Dt. Gurgaon - AppliCant in OA. 894/96
»% (Through Advooates shri Naresh: Kaushik: & Alun Yadav)
| _
i versus. .
. 1. Secretary o L e et
A ‘Ministry of Home o :
L North -Block, New Delhi
} 2. Chief. Secretary .
: Govt. "of. NCT of Delhi
{ -2v-Shap.Nath Marg,. Delhi. .. -
;34 3. Commissioner of Police
v “Police Hars., MSO Building , : \ :
10 . .New Delhi _ C .. Respondents .
jﬁ: T
It
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?
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L =5 - :
"1, Naresh -Kumar .
" 2. Ram Phal- _ T L
3. Krishan Kumar -° S S S e e
. 4. Manoj Kumar, s/o Shr1 Suraj Bhan : o :
‘5. Manoj Kumér,(s/o ShLI Mandhlr.81ngh - 3
- 6. Sanjay Kumar - T '
.1, Jal Kishan Appl1cants 0OA 257/97
all c/o Shri Dine sh Yadav, Advocate, 789 weﬂtern
Wing, Tis Hazari Courts, Delhi ‘
i vefSus-
~1. Secretary . - . - S ﬁ -
B “M/Home Affairs . . o !
North Blook, New Delhl‘ C
A ) | :
2. Secretary . : ' 1‘v‘\;/J"f.;iiﬂ7 ;
Govt. of NCT of Delhi. Co 1 :
i 5, Sham Nath Marg, Delhi
] e 3. Commissioner of Police . . S
§ i N Police Hars., MSO Bldg., New Delhi -
; 4. Dy. Commissioner of Police
L IInd Bn., Delhl Armed Police, De;QELlﬁgspopdents ) o
f fé’ Sushma Yadav "
P 516/5,. ‘Mehrauli - . . T ot e T
; New. Delhi . =~ = -7 . <. Appliceant in OA 452/97
h (EQ'Avacazte Shri Shankar Raju L
'i versus * -
5 j,l.'_"-S'éc‘.reta-r.;f' T ' t ! ‘
, .~ M/Home Affairs: L e e e
o “Nerth Block, New Delhi - - = =« = ool
2. Commissioner of Police
- Police Hars : L s o o
- MSO Buildinu, New Delhi . . | : R
3. Addl. Dy. Commisssioner of Pollce T e T
IInd South District oo T o
P.S. Kauz hhas, New Delh1 ¥;f?;,., ”Respondents
(Shri Arun Bhardwaj dnd Shr1 Raj- Slngh Advdcat“’ for
respondents) RS
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for- shgr; ';;;”3;ig;fﬁ_“ from!; Haryana. énd other

 ne1ghbou{qng }g;pg;]"bilhgy.HareiiaéggfieVed by (i)
term1nat1on-‘of ‘their serV?&éeﬁe'ebrubtf§Yes in . OAs

'No. 2410/96 2481/96 2508/96”2523/96 and 452/97), (i1)

‘ cance14at1on ofﬂ cand1datures after se1ect1on (in OAs

No. 2636/96, U 52/97, 257797, 316/97 &nd 894/97) and

(111) ~ nhon= 1ssde .bf:Jd%fé?gi fgf?febbdﬁﬁfment “though

empane11ed (1n OAs ~No. 1841/96 .1557/96 , 1484/96,

2216/96, 1871/96) The ma1n p1ank of app11cants attack

1s\thatu '»g,anQ5wggf“ .stage, ;eriﬁe; "~ pefore

I

*Qat1on (846,95, ;Jlbet stage' of issuing

'subsequent corﬁwgendumiﬁ(29 7 95) and wh11e holding

..... T, e ST g

1nterv1ew (1st week ‘d¥ | December/95), none of the
fhcandjdates“ were to)d that .their. .names, have .to. be found

not only '1n the State Lists of OBCs but a]so tjn -Lhe

TR =

;4_Centra1 List and that the cert1f1cate produced has to be

'-iﬁ$asﬂpeﬁ% profqrmau-prescr1bed 1n appendgxr3 of DoPT’s OMA

&rrddtedo ngmigﬁsﬁgﬁHenqeg-the pr1nc1p1e of. Estoppe] ;{s

39, evidemtly ninctheir favour. - ;gﬁg?;ﬁg aﬁ”,wj?;ﬁpha o P -

P

fregn 10 B as Areio ’*“:nz:s- A B R I

zy - ot rhas: beennfurther submntted that 1n v1ew of-.;the,

hr#esolut:'eon by*-the~M1nxstry,pf We1fare dated.. 6 12.96,

“ﬁespondentSﬂ'are dutyrbound Q- 1ssue appo1ntment 1etters
-r:-r-',..rto‘-:the;w:ap‘a_h @ants sin ;-:p.uzcsw&nqe ;-o;fa,.the Sselection .-.«.that

S 7-:?={‘%tedkczp1aée A l’-}_.'.‘-11;“',9;9 Sany Ere T Tk B T SR T Rle I AR

< a, . . . ~ s’
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N 3;‘ While opposing.: the . claims of ;the - app11rants,

respondents_have mainly relied upon the fo]]owing: o }J
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(i) That ©the categor1es of prCs "~ the.
B “'»app11cants c1a1m to belongto' are not" to
" be_ found '“in the common list (State as
“wé11’ as "Mandal 1ist) as annexed in " the.
,,\ off1ce " memorandum of DoPT/Government of '
N Ind1a 8.9.93; The cert1f1cates are also
. not "as per the proforma laid ' down-by the
‘Government. of India annexed\ with - the =
above memorandum. . N \..,

(ii) That as per DoPT s 1nstruot1ons “in . OM
oL No. 36033/9/95 “*'dated” 10.5% 95, 5 caste
' _ cert1f1cates produced by OBC cand1dates
can’ ‘be verified by ~the ™ appointing -
S. - . authority at  -any time 'after_ the
" appointment -also and that ‘is*what' - they'”
have tried to ensure’ through DCP/II Bn.
‘1etter dated 19 4 96 ~and veeel T

(111) That as per the dec1sion of the Hon”bieln-

. Supreme Court in Indra’ ‘Sawhney vs. UoI
“& . Ors.JT 1992(6) sC 273 (popularly known '
as MANDAL - CASE), . any proceed1ngs
'quest1on1ng ‘the validity or --operationy
., implementation of the orders in OMs dated
©13.10.90/ and 25.9.91 “on-3 any "~ “iground. -
: whatsoever, "shall be filed or instituted
““only ‘before. the Supreme :Court: ahd--not’.

: - before any H1gh Court or any court or .

. . 2 Tribunal. }; , . CLEr FR O

cde 'Heard:’riVa]“contentTons“ofiﬂ%a?nedHCOUnseﬁwofxea]]. ‘ K

¥
i

the parties. -
5. The short quest1on for our oons1deratwon is- whether’

>Reso1ut1on/Not1f1catwon of~ the‘“-Govennmenta of:~India

;(M1n1stry.of Welfare) No. .120117&4/96‘90Cﬁd§ted:&;Lzu96:

decTaring Ahirs and'Yadavs and others as beﬁonging to -

; o : _ ";?bBCefshoumd”'be‘9w1th?retrospeotive.eﬁfect&fh the- sense

/ . - "~ "that persons beTongfhi”to”thesé1comMUnit1es;shoquzhave

i | the’ benef1t from thé date :of thelr appo1ntment or.: ﬁrom

1MT.—_'r . ~ii‘the,date “'the ‘communities were not1f1ed ‘dsasuchrbyssthe
L:. :.‘j '_State _ Governments or from = the :‘date: ofs‘original :

‘Notification by the Government of 1India i.e.  O.M.

N0.'36012/22/03-Estt. (SCT) ‘dated 8:9,93m. . i~ ¢

i . } ‘
S0 ' ~ ¥ - ».'"f’ P !
! - ; . L
| E— o - - =t
! . - - . —_—
P . " - v
-y - : -
H - - - - i - - -
i - =0 - = ) =
L — -
u__ - T _ . -




we need to

. =3
for determ1n1n ‘s

_Q,‘; Before we determ1ne the aforesa1d 1ssue

';n br1ng out. the pr1ncwp1es app11cab1e

wretrospect1v1ty or'” . prospect1v1ty . of 'a

Not1f1cat1on/Reso1ut1on In th1s o conneotion,' the p

dec1s1on' rendered by the Apex Court in“ the case of

'Income Tax Off1cer, Tutitocorin Vs. T.S.Devinatha Nadar

ete: (AIR 11968 'SCC. 623) is very relevant for our

*-bufpése.?ri

'7;71 What ‘ﬁs stated by the Hon’ ble Supreme Court, as
“1wsummarased in the head note C/'1s as’ under

SRy

S The genera1 ru1e is: that a11 .statutes,
ff‘ff ther thanh ‘those which are-merely dec]aratory,
oot or which=" ‘réTate only to matters:of - procedure
”:j“-:j*for of---evidence, are’ pr1ma facie . ‘prospective;
ST ghg retrospective effect is- not'to be given to
by-” express words or'’ necessary
1t appears - ‘that th1s was the
_“he TEQ1sTature~-—In'fact, the
Yok genera]i scope and
: statute,.and at’*the remedy
be*app11ed ‘angd-‘consider what - was
state of law, and what it was that
contemp1ated (1869)4 Ch.A 735

(j

N nﬁf‘them_un1ess,i

- , ,sought “to -
/.. ... .. ..the former
St T the Leg1s1ature
' Re] on

Al LA RS LA

.8 .. 0N the

L

bas1s of abovement1oned pr1nc1p1es, all

_5,statutes other than those wh1ch are mere]y dec1arato;y

i3
)

’QﬁwQ: statutes re1at1ng to procedure/ev1dence etc) are

fac1e' are

'wh1ch

l

prospect1ve statutes

pr1ma ‘_But

dec1aratory 1n nature w111 have retrospeotlve effect

App1y1ng the above pr1nc1p1es, pos1t1on of 1aw ~on

. 4_,' ~th1s sens1t1ve .1ssue_ 1s 1nd1sputab1y c1ear 1n a Jlong

Court/H1gh

11ne of dec1s1ons of the Hon ble Supreme

b S

Court as we11 as Centra1 Adm1n1strat1ve Tr1buna1

[ ‘.~,.'-)~\,5-‘.. v e A et e v . . -
Y I Car T ren T SRR . . oo

10.. In Anirudh Patar.

the case of Bhaiza Ram Munda Vs.;

and others (AIR 1971 SC 2533) dec1ded on 8.8. 1970, the

basis issue was non-mentjon1ng of "Patars” as sub tr1be

e ]




.

of Mundas A dec]ared as Schedu]ed Tr1be (ST for short)
in the State of B1har' under i Art1c]e 342 of the:

Const1tut1on. rAfhe -re1evant para kin- that order is.

-

i;-—reproduced—beqow- S ;-4-

“The alternative 'argument advanced : by

. counsel- = for the appe11ant has. "also no
_substance. It is true that in Part III; of the
-Schedule © to the,. .Constitution - .(Scheduled
"Tribes) Order 1850 issued under Art. 342 - of
.the Constitution . the -.name’'  “Munda“-- was

~ mentioned and similarly the names of' other

. sub-tribes . amongst. Mundas. were -mentioned.
Counse1 . for the appeliant contended -that if
accord1 g to Dr.* Sachchidanand, Mahalis, Ho,"-
Bhumr1s, Asur, Baiga and Khangars are "Mundas, -

- . specific mention. of some of those tribes in
the Scheduled Tribes Order clearly ~indicated
~. that. "Patars”. who:are not. mentioned  therein. are
;7 .not a:. Scheduled. 'Tribe. w1th1n the mean1ng of
a~ﬁ:thew0rder,:; There . is. however: no warrant for
- that view. If Patars are Mundas,.because some.
'f'sub tribes- of- Mundas are enumerated in the

(i Qrder coand.; others are. not,no. 1nterence will

asze. that those ‘not enumerated ‘are not
Mundas .. We are unable. to ho1d that - because
-Patars are .not spec1f1ca11y ment1oned in_ the
List - they- cannot- be.-included in the genera1
heading- Munda.. (emphas1s added)

‘

>411uj;it_'js‘ ev1dent that Just becausei Patars 'e,'notf

-t

spec1fwca11y ment1oned in ther1fst”11t Cannot,be said.

A';.that they cannot be 1ncluded 1n the genera] head1ng -

"Mundas". 'The‘-name_by.which,a ‘tribe or“sub—tr1be is

;knownais'not'decisiVef- EVenfif”themtribe“ot'a'person is

dwfferent from the name 1nc1uded 1n_ thé :ﬁresident1a1

order, 1t may be shown that the name 1nc1uded in . the'

Vorder;;is ~aJagenera1 -name app11cab1e to ‘sub-tribes.j

'§P1eaSebfsee. C1v11 Appea] No.a 1622 of 1967 dec1ded on

21 5 68 (s€)). It was thus conc1uded that‘:Patars of

Tamar D1str1ct in Bihar‘are'a sub:tribe_offﬁundas and’

they areA‘not’ different from fMundas“(émohas%s added).

..Theisame s1tuat1on preva11s thereQTWhen, we speak of"
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' .
‘'of - _Karnataka

rtxsémevsubaect ,éé;depjde&fby;tﬁe Highfcdurt
J;uinythé‘itaseagpfsﬁShéntéﬂLvs,A StatexhbfwxKarnatakaﬁgand
| * Anotheri: (1994(3) - Kari»: L.J.  128). . The : petitioner
ﬁheredh.Lwasuﬁchargeéheeted=fofuobtadning a}fé1se"caste
“:fCertificate; HﬂuAdmitted1y; she;:»beTongédAwtoﬂi'ﬂBbda"
o cémmunﬁt?{KbuLf deb]aredﬁ'ﬁérse1f~~to -be  beionéing{ to
fNayaka?:gwhgdﬁmfis:ndﬁff}edias ST: " The peﬁitionér‘ had

W produpeduseyéféﬂ:Gove}hmehiJpubﬂiéétions~whdbh'show that

n3!¥Bedaf;:c0mehity éé.SynonymouS-with'“Nayakaf'fbomhuhity
aLéaﬁd“thatffﬁnf?Jarious{ ddsﬁricts:@he samerLcommunimy 'js_
eieal led ibyidﬁfferent”names;“SItQWasﬁhelduthatf?Be@af'and
o ”Nayakaﬂvare:hct;dﬁffé?ent Commuh1tieé*éndxthat'the?same
fﬁfcémmuhﬁtﬁésiigaifby~thFnémésﬁand‘thaffthoée{’namészare
?fﬁéynoﬁ?ﬁousz. élhﬁihe“preséht Eaéeg Ahﬁ}é-and-Yadavséﬁare
a;'syﬁ@ﬁyﬁsa@$wé§waqaVGaWélarahd?admitted by“réépOnaénts,

R T TS

Lt D T B L

171377 1A Tview ' Of the above, it was’held by 'the' ‘Hon’ble
" TlHightcourt® tHat declaring“:hérself’to be’ 'Nayaka'" by

LEgRibe; T8hé"<Tould nbt-béTheld “responsibler fOrifalse

risdectaration. ii8ince “Béda“‘was syronymous ‘of © "Nayaka".

%'E - i< ghevwad'giVén the Bénefit and’charges‘quashed.” Based on
; i tiovof “iEéS eaPlier Tdécisionsy | in  KSRTC VST E.M.

L4705 of 1991)7° and“ELM.

& CHuniVenkatappatc(WAT N6

i - I MURTVEnk At Appa T VESL - KIS R. T CT (WP NG 23662 of -i991),

iithe *Hon’B1éF THigR " "Court held tHat ordinance which . was

12, ;ng;noM,'Qomegto,theaqase~1aw‘touchmng upoh on the

4 Y pé198wed™ BY® an“Act miist be §iven‘retrospective effect

Ml iiginder’thd? &mendiient’ was 6f%'a" declaratory - ‘nature.
2iilfemphasis added): ¢
g “WEY “how comé “to*“the ' decision- of ~ the ' Central"
i _AdmfnistfatiVe Tribunal, Bangalore Bench in the case ofu
ijf'A Sampath Kumar Vs. CPFC/NDLS in OA No.544/94 decided on
B N ‘ |

(-




dt6'3 QSQ In that case the app]ﬁcant was aggrieyed by»'

the den1a1 f benef1t c1a1med by h1m w1th effect from

*.27JJ,1977 on the ground that he/be1ongs tO‘ST Commun1ty

/
and 1nt1mat1ng .ithat he was not ent1t1ed to: thex benef1t

pr1or 19 4. 1991. as. 1n OM dated 26.9. $993.1ssuedx by
-.the Respondent therewn The app11cant had ret1red on

superanhuation gW1th effect . from.i: 31 4 1994 ,as‘" an

Enforcement Offwcer, though appo1nted ortgwnally as a

jtower _D1vws1on C1erk--aga1hst genera] category on
f9,1251957. Later on Government of Karnataka c]ass3f1ed
the commun1t1es v1z Na1ka, Nayaka,- Cha11ava Nayaka,

» Kapad1a Nayaka, Mota Nayaka and Nana Nayaka._ as be1ong1ng.
 J+&tO;5T;;w1th' effect from-. 1. 5n 1876. and® the Government of

::alnd@amﬁby not1facat1on dated 27a7 1977 a1so 1nc1uded -the:

.abpye categor1es under ST,: ~Pursuant to the - above

~ n°t1f‘°at‘°n: the: app11cant f11ed a: representat1on. to T

treat h1m as ST w1th effect from 10.1. 1977 c1a1m1ng that

j,hehbelenged, to;ﬁBeda commun1ty which accord1ng to “him

S was a. . synonymous of Nayak ¥ wh1ch 1s c1ass1f1ed .88, ST.

;;Iherefore, he f11ed w P before H1gh Court of Karnataka
.ﬁﬁhigh" Camegatpggpe{¢transfer@ed to - th1s Tr1buna1 nd
. disposed..of .in. OAs. No. 164/86 > 166/86 with a
-‘direCtion to~1ook 1nto the matter afresb after ‘giving an
K opportun1ty .to. the app11cant The appJ1cant pgoduced a

. fresh cert1f1cate dated .9.10. 1991 obtalned from the

Tahs11dar,«; Banga1oreé é&ﬁhe representat1on of:;ﬁ'

, [N

app11cant was cons1dered £nom that date and he was to be

Hm“treated. as: ST from . 19 4 1991 and not .. from)*10 L 1977
The app11cant then f11ed OA No . LQ . .fore(,th1s -
ATr1bonaJ wh1ch was d1sposed of d1rect1ng the respondents

ttomdectde_the_statds5oﬁ;theﬂapp]1oa@thw1th regard to his
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CTéim*“éﬁ” STL™ THE Deputy Comm1ss1oner rep11ed

Y thatt he ;1s entitley’ to consequent1a1 benef1ts

for STis™ but on]y w1th effect from 19 4 1991

PO el 7 h e . _..)»-A SR SN e oY o PR T .
RO G P R IREISE S I B R A O R Pt R Peit oy

CHTAEL Thus,  Cthe . applicant ‘approached the’ Tr1buna1

in

a

secondg

round of litigation in the above OA’ ive.

Stating -

provided

SN e v e,

544/94

seeking relief, inter a]ia, in terms of treat1ng him as

2ier U STiwith *fétroSpeétive effect from 27771977 alognwith

all consequent1a| behefits: -

;éf 1§;':fhef above OA ‘was exam1neﬁ by Division Bench in
;%. f1 détaT{S keepvng v{ew of the dec1s1on of the Apex ;
é gé}uﬂé?%ib:£2 CF)iC1va“Aboee1 No 481/89 1n Chandra Kumar vg: </ ?
’ :Jh m&br deched?fon“év1é 94 (11) Law 1a{d down in Income Tax i
:q“ 10, 2 dOTE L ea e 18 - o 3
: " O€f1ger ‘iTut1cor1n s’ case’ (supra)ﬂ7i(i11) decisions in ?

Mun1venkatappa and E.M.

of

1 cases

KSRTC" vs. LEM.

B L

sy snelitn ses

d, _
rd]oancew 3: of~'1991 Bum on'the dhte«‘when several

: T ,>wmo&henrcommun1t1eshwere treated ds -§7 ° :M1tﬁ“ef¥ect from
:é W e ren2T. e 77s2~The 0.M; #: dated 20T 93-dbny1ng ‘the! benef1t to
‘g e;} ,l“ -the appi1oant :therein was quaehed and the department was-"
g jjgh}gé g;rected to’\treat h1mz asi* 8T - w.e.¥f. 27 7.77  when
i? Government of India Not1f1cat1on came into operat1on.
;Liﬁ% .riﬁéff i f’”'f i ﬁfrlgf;g? i ?f:§;3»1n+wﬂaz,+ze=»=f_¢ﬁf S
i 5 » o e , . i

vl DGie b 2 SRS INT
Sn; Mummvenkatappa v - KSRTC and (1v) the ratio arrived %
Tt sne shantats o (supra). |
W PG m
; ,;,.l;:. JL‘lu, ST : : R S :‘ ot R _ }
' Tf J?:: Thefpmyjelon)Bencn«ooncjuoeo that Ordinance 3 of 91 ;
- rth@hnwasJ;ubeequentﬂ§Jenacted«was~on1y in the'nature ofd %_
_ ,beuﬂeCkaTetion&Jehoff?aefno' ‘roCeSure} and therefore, iti? é
f% : ;;?51;%3%%:;$§¥;iij}5 oéer3§lonte£roebect1ve1y from 27. ? 77 .;
no,@bd~nol necessar11yifromlsﬁe date f"the Ord1nance i.e.- %{
fﬂ ?2 df 325} y It-was: sémkeié becauee the app11cant be]ong1ng '?
‘i- 2t to;LEedeQ commﬁﬁiiy.vhrch ;ée~adm1tted1y synonymous of g
act 5Eoow-éN@yaka and came:to be decTaréd as ST not from the date -
L i




o n Y

18.  The AAth =caseA.was'fdecided 'again by. Ithe same

Bangalore :Benchpﬁfin"theﬁ?:case of Jayaramwah Vs,

SGM/Baﬁ‘g,a'lore(.ﬁ in © OA-758/96 dec1ded - on: / 20.10.96. ~
/ .

. Pleadings in th1s case proceeded on the same 11nes as 1n

aforesa1d .cases and re11efs granted w1th retnospect1ve '

effect. o

-

.-19:.. The- legal ‘positﬁonlthat emerges outtin:the cases

aforementioned could be summarised as under:- ‘ - -

:
~irta ~r—g

[P
—

| - o - P

. : . ...+« .(A)- Wherever a Commun1ty .came to be,not1f1ed
Nt T et as 8¢/ ST/OBC and that.- .there are
: indisputable’ . evidence of .‘STs.. with
‘ . synonymous names existing around, the
G ... <~ ... 4. in..:.. - latter--have to"be recognised: as~belong1ng
oL T T to ‘the  main commun1ty and cannot be
. ., .. ... discriminated. : The decisions:of the Apex
. 7 Court in Munda s case as we11 as of the
, S ‘ , h1gh Court. in Santa’s. case support this
I CoE e . S view. e
(R “‘”“'(B)' Not1f1cat1on/0rd1nances' 1ssued by
S - Government --if-< it is. a. dectaration;i and
S not procedura1_ will have ,retrospective
L -; effect. :The: decision -of-.the Constitution
L T "~ Bench of the. Hon'ble Supreme .Court. in the
.case: of Income Tax Off1cer (supra)
‘support this view. This pr1nc1p1e has
been . .appiied: -.bythe ... High:+Court of
Karnataka while decidingWrit -Petitions
Ve i 4No.22662/91;dated"18:14 S}f(supra)ffi
e FE S ’ .
.- (C). : When .a., subsequent Not1f1cat1on s issued,
1eav1ng— behind certdin sub- Trmbes/groups
L.,‘retrospect1v1ty -Will: -relate -back:. ronly
" upto the date of dec]arat1on of the

4] :‘

- cacdi T ioriginal -Notification -and: not :‘beyond
I T h that - provided claims of
fAl ot easSuUb= Tr1bes/sub castes: .are” = .impeccable.

AT M ’Th1s view gets support by (a11 the
e s e L C8Serlaws clited,herein~above il o7

Efﬁt;ﬁ¢¢>20 - The question-in-these ‘present app11cataons would be
whether.-M1n1stry ofi Welfare’ st'Reso1utnn¢Not1f1cat1on‘
-qdated 6 12. 96 1s ‘one of the . dec1aratory 1n inature. we

. v

x5 ~.find tﬂat”ithe 'above resolution™ s’ based oh. “advice of

Qna:, Naﬁ¢0n81 Comm18510nf for: ~Backwdrd~ C?asseSNW(NCBC for

- “‘*"'-';-‘:' | 7T ShOf"t ) N .se-t'. - up- —'Unde_f;, NCBCACt ,9 1 993 T}ﬁ‘i S'D_ 1 1 g GV'I dent ’ o -
R R o . - - v ' ‘ ) o
Acg ST LA D v ovels TR R e -
e L < R _
M‘};T;;- :-_:--‘— R ool “ - - ;' " - “.-; T T




" from seoretary, NCBC’s ffetter"datepﬁ 20.6.96
. e © . . 'V .
T *annexure*”IlfiﬁnﬁQOA 894%912¢fThe5“Commissﬁon

L . L T A P \
S fol]ow1ng thef gTreCUIOﬁﬂ‘UHUEﬁ;VWATtTcTe?“141 of the\
i v . / '

Const1tut1on ”bY“ﬁthe"ApexJCourt'fd rMANDAt‘s case to

r;*‘fﬁ*”‘7eterta1n Texamﬁne “and recommend Upon the : request for

1ncTUsion3‘and comp1a1nts of over: 1nc1us1on ‘and under

'*ﬁﬁé#hsﬁoﬁ* in “the “central 19st of “backward classes"
Commissionfs?'adece to the Government ‘of “India, underf
Sect1on KIS *i‘fﬁth ‘NCBC  Act) 1993 is” ‘ordinarily

b1nd1ng . The above not1f1cat1on wou]d not have surfaced]

R Y A W

but for the adv1ce of the)£omm1ss1on be1ng'of statutory

k*ﬁ' _ sz - »'nature?L ) S1nce the reso]ut1on dated 6.12. 96 is

| e
ff ca essent1a1]y ‘an order ar1s1ng but’ of d1rect1ons of the 9
; ;}“?;ﬁ*f? Member Bench ‘of the Apex Court 7t wéuld ‘have the force

b T '5f“f*of'beﬁng‘deoﬁafatory;ﬁandﬁnot'proceduraf{ in rature. In

“_:".5 'TTN‘”;;idta%tt the above reso]ut1on amounts to declarat1on of law
5 ;? e py means %off reso1ut1on'gand, therefore" shou]d have
J | ’ ;tf»iu{iretrospect1ve 'effect as per Iaw laid down as mentioned -
: T&ﬁiglffrltgdeta1ls 1n paras 17 to‘1§‘here1nbefore
(. R s u‘jL;f; R
| G,H;i__;;~ﬂ._¢m“1 R S s )
;g'. e 21¥;)What 1sﬂ'1mportant i$ 5 Aot the name By wh1ch a
ii oEETe sub trmbe.i1s known but whether the name 1nc1uded in the %
f" jfiiibr-orderti1s a generaIﬁname and 1s appl1cab1e to subftribe. e%-
.' Aiiiﬁ‘;{ (Emphas1s 7~added) The general g ‘hame : here is :
ﬂ: i ”:W:%iﬁu ; GOWALA“/"GAWALA"r}Ru; s app11cab1e to sub tr1bes of |
g- ; I Ah1r/Yadav.,< To restab11sh that Ah1rs and Yadavs are S
‘¥' §~~— . synonym (be]ong1ng to same group of Gowa]a/Gawala) we do

o
not have to depend only on the Government of India’s

P et L Ry

" d e ...

. et .
¥

i : ‘ff o resolut1on dated 6 12 96 The:' report of Backward

o | CIasses Comm1ss1on (Manda1 Comn1ss1on) of 1980 at page
1 -
: o '

182 (2nd part VOlume 'III to VOIume VIII - Haryana

! .1 Chapter) c1ear1y ment.-ns "Ah1r~ Gowala Gawala Rao and L
'§,[ - Yadav" 5s_ OBCS under the - ' same entry No,2sq<_7h18“ s
i H ' ' - T B
! . . - . L e °
|[: - | R
! ‘ > i - ———
U s Bl N . S e e S
j. j' " ": . —~'-~' STt .?:\- . -
I _ , Sl
:! ' - R - - .
kU T ~




IR I

commands acceptance.

_§t0\1980

S

"?'down by the.SupremeQCourt 1n Munda s

0 .?oase;ktﬁéwratiolagrﬁved at by theglng Court in Shanta s

;oﬁ 3280 . Gase andA a130w ah»Sampath Kumar~ qase of - the; Tr1buna1 ,

* ooy .;ar‘e :,stqua.reﬂ,y -y appl ic _ble to _th!e:.f,_.;fa;,_cts and; Cl rcumstances

~abnu DﬂpOf\the ‘present app11cat1ons\both in terms.of, treating

.”ae;ﬁs{o Ahirs/Yadavsc aﬁ [$ynonyms mr;qu‘ Q@wala/Gowa1a and

torspeot1ve,\appljcabiﬂ1ty of Governmentﬁ,of ‘India’s

e e reso1ut10n dated 612

36 be1ng of‘dec1aratory nature for

c,..:.»«}.,i,.‘‘.,At,he_ reasons . aforequoted 1n sub paras,A ”g Q 1n .para 19

aforement1oned N _: %j;uhﬁ s téf e

‘

G '2'-1..‘.‘" 2

2 anar. o SRy -mo”ﬁufjﬂéw T A SULE I CETLE R

4 _
‘ki L2, Me f%, hat respondents’ cfwon 1n respect of
poomy . bex o 2nGYITE . pu DRrEl s AR L z,:,, vo 2R
. - .. denial . to 1ssue of‘ers of appo1ntme“t pr in term1nat1ng
TS i 2 - A IV R o4 et =T

. uie servwces of those a]ready emp1oyed or eve? cance]]ing
™ T AU S N AR 1 : E SFRRIRCE T

he ¢an d tu es_ of :se1ected cand jates are devoid of

Sy
i B

A : .
SRR SR n :

E'J‘,

wal o a0t

of natHfa1 Justwce as a* 11 as app11cat1on of

avan SR RUTeIA % e L N TRV SRS T prETn g
. mind. 1t 1is not *he1r rase that -ne app11cants have
B FoEn TS DY rome v 123 RN

3 i
i IR

T subm1tted fa1s »lcaste cert1f1cates." pp) oants have
been found, to - have produced Cert1f1oates not as per

proforma Respondents have now come out to say ‘that the

Lt K o

ert1f1cates, subm1tted vshould have been as per format

=N [ {“'~-“\¢-

’enc1osed ~_Ain fboPTrs M No 36033/28/94 Estt" dated

- ! ,.‘

x‘ i

AR A S e S
3 osldsoii Ok 2 3 3h

. o ;méggtiissh and th1s adm1tted;y«came to EHéRk not1ce'1ater
21 2 Y L
vo ,3ed?1592 on1y 1n Aprw]i 1996 i~That fotloued ser1es of actwons
L g_:;’under cha11enge ’herewn.;y There.ws some force in "~ the
:h~'-~1~v content1on “otr the appltoants that steps taken by DCP
T Dw ] Byl L e Ty : . -
o through 1etter dated 19 4. 96 | Qas . an} act of.
ginihni SRR e o e
e after thought s1nce none of them were ever'}nformed of )
;'“-lw:j the above v1t;1"requ1rement 'at any ,stageﬁ;uhatsoeverw-—~'”‘;%
e | ‘r1ght from theidateﬂot not1f1cat1on i’ “%;' ;?ﬁ- N .
;lvwhuu the*panel ‘ S1n;e“appo1ntments are \'§i ‘fﬁ, ; .
ryivst £ T . r R 7 s
L and that‘.the sawd cond1t1c ?fihidl - /ff
: i.'_'_ ’ |
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1t wou]d have been on1y fanr for the respondents

to;offer,lan‘opportun1ty in th1s respect That ‘was not .

public,.

done. - Pr1nc1p1e of natural Just1ce thus stood v1o1ated

notwithstanding‘ the fact that the respondents had fyet

(another.condjtiona1ity to press for.

23. Respondents‘ have Ia1so taken the p1ea that‘fthe
- categories of .OBCs_ the app11cants be]ong to are not ffn

“the common ~1list of OBCs of State Governments as we]l as

..Mandal 1{st - as per annexure attached to the OM dated

_10;9.33, That OM ment1ons "The OBCs for the purpose

-;of.aforesamd reservat1on wou]d compr1se, in the f1rst

phase,: the castes and commun1t1es wh1ch are common to h@

both the 11sts 1nthe report of the Manda1 Comm1ss1on and

1¢the_State Governments L1sts There are reasons why

r’sUCh-ax;”phase—w1se order was 1ssued Th1s ca11s for a

..short - e1aborationwfof .the background beh1nd‘ “the

. reservation for OBCs.

v24.. Government -of-India was‘se1zed w1th the prob]em of

n;reservatjon:-forf OBCs right. from 1990 or even' ear11er

s
-'2‘/"

Tt was. 1n1t1a11y fe1t that On1y such c]asses'ﬂof

c1t1zens who are . soc1a11y and educat1ona11y backward are

f1ed as backward classes To be

=&rdba1tﬁﬁedq,to be,1dent1
. v / . :

‘.5 accepted;, +as ’backward. c]asses . for the purpose ‘of

iaxreseryati@n under . Art1cle .15 or. Artic1e ”16, the1r

ﬁfﬁbackwardnessn ust have been e1ther recogn1sed by means

<
of a: not1f1cat1on under Art1c1e 341 or 342 of the

Const1tut1on -In-the case. of other backward c1asses of

G citdzens qua11f1ed for: reservat1on, the burden is on the

““*Statev %osshow that these c1asses have been subgected -to

,?vnsuch d1scr1m1nat1on 1n the past that they were reduced
to a state of he1p1essness, poverty 'and _the

SEREREL -j




Hoonsequent'lal %soc1aL and educat1ona1 backwardness as 1n

T e

- &/ rithe: case4%of the SC and STs. - These c1asses of citizens,

(

«segnegated1n sLums and ghettos and aff11cted by gr1nd1ng

poveTty,ad1sease, 1gnorance, 111hea1th and‘backwardness,
mandwhaunted ’éby.' ﬁear and anxietyg';*area " the
g@onstmtu&iona1%y 1ntended benef1c1ar1es of reservatlon,
mnotubecause of the1r castes or occupat1ons,_wh1ch are
{ymefeﬂyy1nc1denta1 facts of history, but because ‘of their

'wbackwardneSS-wand d1sab111t1es stemm1ng from 1dent1f1ed

[N

pastwor-cont1nu1ng 1nequa11t1es and d1scr1m1nat1on It

. (T

.1as at pithis =t tage in 1990 91 the Apex “Court rece1ved

ﬁ: 3 _ffﬁ]f]/ :a w&a‘ge number of: writ‘”betitiohs requiring

b R determtna¢1on~'of gu1d1n" brinc3p1es;“ 1t was 'thus @ held

. ‘ N ~."’

u1n AANDAIss 'case Vtha*' mean

\-

.-t.'

w’

ns-zast”

w Bas

imbé?ati%e;ﬁto

I

ﬁﬁknmﬂoffathe @ff]uent sec:1ons of the ba-;«afd‘b1asses"

0

T hUS,I foﬂLow1ng “the dwreht1ons ‘of the - a'ble: Supreme
\CourU the~ﬁ1nst pnase of fesefvat1on for -3Cshstar€eda1n
(ﬁGoMennment ~©f~;nd1a,‘k1:h the cemmun1t.cs/castes"which

Lo

F . ﬁﬂwefe;C@men;”LQ ‘both fhe 11sts inthe réport 6f ‘Mandal

Commtssion ‘and the tate Governments’ Tists.

;Instructnons'.uﬁder Govornmen+ of Ind1a OM dated> 8.9793

o gnhave(to be wread with those under notwrgcatmon.5dated

HﬂOx?m@Sxmw}ere1n »it has been mentioned that”theﬂféxbért

Lo . Comm1ttee»uonw‘ creamy'LayetT~has been ' commissioned . to

é ‘ rgpreparet‘thereommon L1sts n respect of 14 states *whwch

igihad)nom1fﬂed u@he 11st of OBCs ‘fdh' the; purposem:of

r rvatnone fio State Services as  .on rthg. date of
xJudgementrﬁof-'the 'Sdpfeme’fcburt.:-=Thefmeommsn L1sts

@pqepared L;-,oygthe Committee‘f'Were accepteddxbxzﬁgthe

'ﬂGovennmenttuwh1ch decwded to not1fy the fﬂiSt;:(annexed

\4mxthAOMchdated_ 10.9. 93) of the OBCs in-the~ context. of

'-.n'-

\ \ 1r1mphementatﬂone of the aforesa1d ‘OM" dated 8& 93:%)3The

:"NCBC m-setwup 'under ‘the prov1s1onsﬂfof9;thechamjpnal

g.
g—g
3

YN MYy

TR AT, T T

i
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39,315 Nor gesolutien .

e wbsawfsfiﬁSFéﬂﬁj@S i

Commission for BackWard C1asses Act 1993 1in pursuance
“ﬁﬁﬁsthe~rd1rect1on of the Supreme Court 1n MANDAL Vcase;

.a-.

o '“had to renter,tam,3 exam1ne and recommend upon requests

-

‘ ‘ ‘ . ' H - e . '." 3 - o~
e &dom anc&us@gnﬂ, Qg comp1a1nts of over1ncTus10n and \¥
. : SROTIRC Y o o . S
: el 9neg

the 11sts of Other Backward Classes

HEN [ tl PRI .
T VA E IS -
2 TSNS A S )

2a updervd NCILUSI PN in
i hnuighroitieens, 0T s .

-
2 e bt
D0 tewoi s el v

@ TG DT nan .
2RI 295, vmhe reso1ut10n dated 6 12 96 based on ﬁéﬁéﬁs advice

PECD 2808, 7By effect ﬁpthe» outcome of d1rect?ons of

_.and a1so 1n toiiow up of the

e é‘sr@hstimutjgpa; author1ty

i fvdireciians, - of 4 the’ Apex Count conta1ned R
s ya- ,

pub11c funct1onar1es " Nike

OM dated

T IREAA QRS

the

10.9.93. Respons1b1e

respondents herein shou1d have ca1Ted “EReir  own

SN e4~;attent1on4 in understand1ng the expressions 1ike - in

JWH \ [ JF. | bl W ey
- : W nanegge sl c
o 250 th@Tf1g§t phase - in the OM re11ed upon'by them. g;
: I SLa AT oot A
R Wi oo oo :

& o

‘stoitio 26. ndfes Fing the respor\de"tS ha"e ”e‘ther chiaTren
B FER=L 1 e G 8t 3 b
2 7 Syt

0'3f“equnoLyfggat}o wr‘qated 24.1. 95 and 7 6. 95 “5f “ ‘the State
2 I G “;’j , D e

Gevarnmen % _O,D\NCT of Delhi and Haryana
! STEn an’y PLLMTA

of the Government'of Indi%ddated 9.12.96

e g e Y

AR B &N o1 uist] N -~ - .

i SN 2F Sstgh 27T "y - .
. A T ~=:»:.§.(

ged the

frog 9ns .- "FeSpectively.

A% , .

. [N "_‘ o, - L_al‘) )1~ z AP T

naswlsd nhasaheen.ﬁguest1oned S1nce Ah1rs/Ya' Vs ‘have been
(Ui e ke e j. SSIn. . o ~ L

~qataegorised. as‘_be1ong1ng to 'OBés by - the' aforesaid

TLAUE sty 30 2 T hig 463

since their 1nc1us1ons'

resolution and dre ?Zapparent1y

*the recommendations of the statutory bod¢f
\:-: 1"‘ «1- i*«"‘*Cw/“r N

. : « oo DU

grr I8 ‘gmtherestgsﬂ:noﬂ reason why the effect of tha™ reso1utwon
. AR RSN AR "1».,;\. g oo %

be given from the date of th%”no%1f1cat1on by

varsn  aebesdd PRL oy
et

wJ i

2trsmi rutoobased ;0N

l T fo
:\') .
Governments Ord1nar11y, ““retrospect1ve

t anoigisdhe State: .
. v . .”E’

'J

-.,>‘. o ] o, . N
Cergnh .&4-@pp1ypgp10n4 wou1d haVe been re1ated ‘back to Government
. eadl g x.";.,: -—-;) .

LR w I ; o
. N );'f.-..

dated ”‘9 9§°’ s1nce the

.ggﬂﬂLQQEa not1f1cat10n s
.1:-(- v 4' (o N K R ,\L\: P - B
for OBCs in the Central Gove rnment,for5.the

I le' i "7:':'1 -7‘-':"‘»":,(--1, - )
date.” éu%“%uch benefitS'f'

\‘u

SNEE- VT, T SR L N

started from that

=To '.ﬁl;hb‘luv + . ‘,\
ad- .. gt bd g1ven}to any State Government* nless they“
) . 7 B nd 5 . ‘ ‘,4.,,',""-' : { . -

S e cwas sohyad &ust1ﬁ1,g\ thegr actions by means ‘of

zsi??TﬂngQH

proper‘

;
ardh by

:', N5 (S'l :Asz‘ o ;—;??;-;;;; ety .
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‘ifnotificatfon and that ‘was done' by the . Government of

e Haryana"on' 7 6.95" and 'the Govt. “of:NCT, of De1h1 - on

I

.?,ﬂ_\\24 1 95 : S1nce stich noth1cat1ons could: be made only

\

“after app1y1ng the pr1nc1p1e of creamy~1ayer - as 1a1d
A EEE " doéwn by thef Hon%b1e“Supréme“CourtT—we~arem1nc11ned to
\«‘tﬁjnrhf:agree that the caste/c1ass tag should be allowed to take

_?effect from the date of not1f1cat1ons by - .the State

Governments Th1s Q{ the pr1nc1p1e which fhas‘ been
:adopted by the H1gh Court of Karnataka in Shanta's case
<(supra)_~and we are 1n respectfu1 agreement with ~the
rétioxarrived'at therein. = . j“f S

Jee]

27, - Respondents wou1d then argue thatithe ;caste tag

o

“shou1d go. with: the ap11cants on]y from the* date of
'-;;gglinot1f1cat1on,' i.e. . 6.12.96.- Th1s date 1s-,ﬂmportant.
g e '1 It on1y s1gn1f1es,h'1n terms of t1me, whén»an;.officiaI

not1ce was taken of past events réferable’ to recogn1t1on

3 of backwardness . The date does ‘not wash away. the past.

P TR & O one 1s an OBC on 24 1 95/7 6. 95 and-again- .or. 6.12.96,

how-can hws OBC character be taken- away-«-n between

- 31.12. 95 and 7 6 96 when appo1ntments were’ due°

~%}4.~n}~;w,,ffseu:, N LR S ’
; fr“lzggf What wou1d govern the present set. of necruitments
f ol v@rfﬁ;;?isgthe_;pos1tron' of 1aw/regu1at1ons preva111ng at the:
| 5 EREE TN E R t1me of nlanKRecru1tmentw ‘d = not1f1cat1ons dated
_f Sodsps oL s © 2460 95/8 6 95/29 7 95. In fact, alT”theiconditions for
'E; Ly ey recru1tment were st1pu{ated 1n the'commun1cat1on datedr.

22 R 3fé§¢§53§§ addressed to Emp1oymeni Exchangep It s
gg a;;yﬁwsé,rﬂjjmpggmissjpjg to br1ng 1n subsequent cond1t1ons dated
E et aag74,294j1g§§_ﬁﬁtg-jnvai;datew; the seTect1on “already held
- UBLG G Y e (emphas1s ,added) o weTf1nd our views get fort1f1ed by
thedscisions. i of the _}pex Court “4intithe case . of

P.Mahendranﬂla ors. ,yéﬁ ‘State of Karnatakafghd, ors., 3

- . ) o o

AT TTTIOI 3

= - i TIT el LR
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started.mhave. ‘been - deprecated on the;date of above

H

‘Not1f1cat1on Ah1rs -and »Yadavs . f1nd ‘their names appear1ng
o t 4
_'f*_separately aga1nst the appropr1ate entry numbers ’Q the

State 11st (not1f1ed on.7. 6 95) and 1n the. Manda1 1\st

There‘vwere thus enough of mater1als to . publish the

:“j second phase” of gommon 11st or update “the earlier

Centra] 11st dated 10 9. 93 ;If Ahirs;andAYadavs. were

: ff{ ' “\not shown 1n a subsequent common list, applﬁdants-cou1d

; - ;n;«' not be forced to face avo1dab1e d1ff1cu1t1es

} -_ S S N T Y

Ec} 3§4yf§?T£9‘ ‘That apart the und1sputed facts are that on th%;
3? .t;“%h{“l date of not1f1cat1on,?£:e1 ‘on. 8 6 95 theﬁstate lists
P ;fﬁ{%;j}gnot1f1ed d1d 1nc1ude a11 the’ categorfes7fapp11cants

e R V"‘

VTR
]

° i "' —'".V PR '5" ) ]
5

g ng 2553 appropr1ate ‘entry vnumber in: Manda1 L1st.‘, OM dated

5 :g B IR -2 9 .93 does'not st1pu1ate that any commun1ty appear1ng
’ff Qigﬁggi_subsequent1y nnuthe state 11sts and hav1ng correspond1n9

? § ;;eikégiisgptryfjfn Manda1 11st need not be cons1dered On - the

: ?. m coritrary, - ment1on of the reservat1on be1ng»- “in_ the
ﬁ . fé; . f1rst phase po1nts to the need for - consideration 5&%

j Jﬂjiﬂi subsequent ; 1ssues‘ based - T vai1d 'considerations.

R N T

oy
e o W.A,,.— 4 \

- . ﬁso.; Theugespondents counse1 vehement]y argued that the
i =7 20 f1§kej Ah1rs ‘and Yadavs cou1d not be treated as OBCs
Do . i 1S e ;. ! NXe] i \_;» .

. yjf §~1_;_".’:_,"r-_.l-,,:_1_}{1’ the purpose oﬁ‘obta1n1ng 27% reservat1on unless they .
gi Qﬂfﬁe e,OBCs declared by the Centra1 11st before they were

>

s appo1nted to _the post and s1nce the not1f1cat1on

:;~1nclud1ng these commun1t1es as OBCs was pub11shed by the
oy ! i “‘ . )

-20- : .
,AIR 1996 SC 405 whereln the - respondents ‘attempts to\

i Wapply new prov1s1ons to govern the se1ectlons a]readx\j\

here1n be1onged to.. Those names aiso appear agalnst the“'

.....

”
3
o
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Central Government on1y on 5 12 96,.

1

reservatjon. as OBC cou1d not have been ex ended to the,@rg;"

~-applicants. .

BOFSGEUaT . 5 o s et

Cgny 07310 0On the other hand the subm1ss1on of t,e app11cants

YR [powere that the respondents, even though wer

siig - for NCT of . De1h1, had gone to the State of Haryana and 8

s P

A "u..tj..," -
,other States for 1oca1 recru1tment and they themse]veS\?,

Y A A
] ',; ek IR VAP we ... ‘

Lee e z_iwere:not sure, whether the OBCs be1ng recru1ted tow_a,y; :

\

I
2
AT
Sl
-

.- service in NCT of De1h1 shou]d be 1dent1f1ab1e w1th the

help of a- not1f1cat1on of NCT of De1h1 *or . w1th )% N#;
respective States. It is a1so a fact that the NCT of

o : De]hi_ by 1ts not1f1cat1on dated 20.1. 95 had brought out s

: B = . A pnv o
{7 ' *‘7‘ A I ‘~,.~,~r ta T ORI LA

these commun1t1es as OBCs for the purpose of gett1ng the e v
,7\, Y _.::'5- "ﬁ,},;..ﬁrf .M\ LR S [ART [N

P TP benef1t of reservat1on as OBCs w1th1n the NCT‘of De1h1i~ fﬂ”u'

~- e H 2. :; e

M a9 D337 ooa, :
PR fﬂﬁ“ueltwns" subsequent1y that the respondents came “to rea11se?@;

BED Janrapd e T TSN e e oy - e P
o tab .y that even though the recru;tmgntqwas“forgdéTh1, ismce :
e EEE TR N 31379451598 wo Ry
G R A s the_recrujtmentr washfrom the State of Harydna, th§?<9§9,fﬁq g
S ERen charactervof‘a commun1ty shou1d begdetermgned?as per the a“;u;n
S rujesﬁiapp11cab{e torthe'State of Haryana. Accord1ng1y, ‘Eﬁ,ﬁlvi
S the respondents‘.foundkoutAIsubseduent to" the se]ectjon~ ‘tha
o P R o Sm ot ik P 4,.’, KEA
RN et and appo1ntment that the app1icants were ot be]ong1ng aopld
R ff:_;{torthe OBC of the Statehof‘haryana'recognrsed byALthe :¥:‘ga;
«Centra1 Government byd1tsJn;€{f1cat?on”d"ii_10 9.93. N 1
o o RN - o b WY DRI £ L0
The subm1ss1on of the‘counse¥ fo; th s 75 5f1cants ngs”w‘_:,tl
- SREAL- A S LISV X

4 SR

.,fikhh;'h that even though the commun1t1es to wh1ch the app1§cants o

I RIIcRT A R AVE S

be1ong were a1ready recogn1sed as OBES w1th1n the State

AR _ . By vedogiend
¢ et of Haryana, the Centra1 Government not1f1cat1on on1y; e
Pt 4 T 7 p L ! . 3 LT R r r/»z gé

declares» them for the . purpose"ofl reservat1on but
. i ;F‘J
i \\g'hk - s«

. otherw1se as far as the character and'status of the OBCs

(A

iz

"t Fo ST e e e . M BTN VT4
ﬁ“lfﬁt';fj. are concerned -the app11cants wou1d‘remaﬁn memb rs Ofr*
7 L NN R R -i-,-‘» ¢ ;‘(._J i . a: Cﬂ"}:‘ i 1\' <
the'QBC commun1ty w1th effect from _he not1f1cat
{ the Gtate~t of_’Haryanazfdated A 7 6 95




. -22- o - ,& Q, .
. subm1tted that even. though'Ah{rs&andeapays.werefnot asyfﬁgr

‘*5uch ment1oned by .the - not1f1cat1on of the{.Central
- ‘Government ~ dated 10.9.93, by & subsequent -notification
"f”dated 6:12. 96, -itfhas”1ncorporated:these;two,communities

as: OBCs “names synonymouS‘to.thevfa1reedy'fexisting

entfyf' No;26-l-forf“ Gawala “and nGowa1a.‘ By this
*notification;kfthéf éentra1~Government.has onlyf-further
tfdescr1bed that the commun1t1es of Ahirsuand Yadavs are
'*FsynOnymous_ to Gawa1a & . Gowa]a and that does ~not mean
T ARTrS and Yadavs:ﬁbecame ~ OBCs from the' "date’ ,of.

notificatTOn." It must be- remembered that "in. ‘all “these

e notif{cat{ons;- entryNo 26 © 4s° .referring..to - these

-

“communities. "as - common . entry- which. has been: taken .from

*the”notiﬁfcatTOniofltheTHaryanawGovernmentmdec]ar1ng~a11

thesé:cemmunitieSTUnder:one-entry“as;OBC,~a. T

.0 e -]
<500 I R

32. It has a1so been submitted by the app11cants that

'the Hon’ b1e Supreme Court in Indra Sawhney s . case
:*(supraﬁ perm1tted “the Centra1 Government to~ 1mp1ement

j"';'27%'_réserva’twn for OBGs -only if the expert Commwttee s

R " o report ﬁfs 1mp1emented and-‘the creamy-Tayer cof i “these S

' B e Eommuﬁitwes ﬁare “excluded "from the benef1t ‘of the said_

;557 27% reservat1on, that s to say, the’ creamy»layer; of

‘- - _ the respect1ve OBC commun1t1es ~even- though:eontinuéd to

Jremain' as members of the OBC commun1ty, from the date
195 recogn1sed oﬂf const1tuted by their

.J. o

they werei? _

[iﬂ.d I _respect1ye’38tate Governments%fthose creamy 1ayers dﬁd
; ,'f o not cease to ‘become OBC 'but they w111 not -get the

”.: . *s

<

”‘: ' .benef1t ’of 27% reservatqon The 1ntent1on of 10.9.93

.y i

'not1f1cat1on was to 1so1ate on]y those OBCs, common in

‘sfgl o '%'”«State L1sts as we]] 1n Manda1 11st for the purpose ‘ef’

S

'benef1t ”of 27% reservat1on on1y after sat1sfy1ng creamy

‘{u~" o f-_zjaygrovcr1terja. ThOSe who d1d not fu1f111 h; said

2
Y4
. ‘... .
3
;
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'-lthe1r 5 backwardness'

aaccordance w1the cr1ter1a 1a1d down.

Subsequently,

accordance w1th the dec1swon of"the Apex-Court what is

. left to 3'b : .done was" to 1ssue‘b the -

. recogn1s1ng them as e1lg1b1e for reservat1on of 27%‘

Therefore, 'the‘ subm1ss1on of/the respondents that the

OBC~character of the app11cants didnot re]ate back to

the date-

_ : S on» wh1ch the respect1ve States have found and

-'const1tuted a- part1cu1ar commun1ty as OBC. and they w111

on not;be cons1dered as .0BC for the benef1t .being. dec]ared

onﬂy~for—the*purpose-of"-obta1n1ng*~the

benefit of 27% reservat1on is, therefore to be

iv rejected. - -

¥

= 33.;

H.The 1earned counse] for the respondents also

argued

=that.in view of  the dmnect1onshgivenaby. the. Hon’ble

~Supreme- - Court in- pana.~861h' :this;

.Court,,.hasa no

;;jurisdiction to‘ dec1de th1s 1ssue

 He also'relied on

clause (c) of para 861 - For -the. sake of . conven1ence the

o ;saiQCparaﬁjsfr oduced be]ow-”x‘='5 R

b

{
. . U S
Es el O P T : ) N I Ty,
i

not1f1cat1on»

_;n‘;?ﬁfi.h._"861 (A) The Govarnment of India,. seach_of the

P State Goverriments - and” the Adm1n1strat1ons of
e Union.. -Territories; .shall, .Within four,nmgntbs
from today, const1tute a permanent body for

CTEE entertaln1ng'”“examin1ng and, recommend1 ng...upon

) requests  for inclusion ang - comp1a1nts of
ol over1nclus1on and: under-1nc1us1on in.the, dists

- iof ¥'other - backward -classes of :citizens. '; The

~iadvice - tendered.by. isych body" shall ord;parﬁjy
be b1nd1ng upon the Government ’ o

, today Jt e
j,“ the bases W
an requ1s1te' '
~—exclude-—s001a11y'
Creamy layer") from

T i_.__‘

conom1c~~ Ateria-~to
advance persons/sect1ons (

i




. -24- .

- .."Other Backward Classes’. Thewmp]ement1on of
‘i*the impugned OM ‘dated 13.8.90° shall be subJect
- to. exc1us1on of such soc1a11y advanced persons
" ("creamy” 1ayer ) “ This’ d1rect1on' ‘shall” ‘not
however apply to states where the reservations .
in favour of backward classes are already in
operation. They can, cont1nue to operate them.
Such - states ‘shall _howevéer “évolve ' the said.
criteria w1th1n six months from today and app]y
“:"the same to - ~exclude the ‘socially “advanced
- persons/sections _fromz_the.‘des1gnated_.60ther
Sl fﬂfBackward‘CTasSesf;' s S

(€) It s c]arﬁfied'and”dﬁrected'thatfany” and
- all objections to the criteria that. may be
evolved by the Government of India and the
~ State Governments in pursuance of the direction
i cbntained @ in clausé (B) of para 861 as well as
. to the. c1ass1f1cat1on among backward classes
oo e Band ‘equitable ‘distribution of" the. benef1ts' of
' reservations among thef that may be made. 1n
» - vegn oo terms s of and as- contemp]ated by clause (i)
# ' . . the OM. dated 25.9.91 as explained, here1n, N
e ‘ s =g shallbe preferred ‘only” ‘before this" ‘court and‘ '(j

St LTS

€5es i,
T SN

I " not before or in any other High Court or other
el &*beourt “or - Tribunali simiiarly, “any petition or
proceed1ng quest1on1ng the validity, operat1on
rrestins oY implementation-of- ‘theé“two impugned OMs, “on
_any grounds whatsoever, shall .be f11ed or
instituted only before this Court ‘and’ not
before any H1gh Court or other Court or

Tribunal” : o

.;Sniikit :is obvious: that the: subm1ss1on of" the\fcounse1'

- for themwrespondents \1s~m1sp1acedd By - clause (c), the
ff éﬁ}A‘qun ble Supreme .court was c1ar1fy1ng that any “and a11
'objectjons*'to the- criteria that may be spec1f1ed by the

i ' o
1 4 .oGOFy or sStater. Government pursuant ite: the d1rect1onsvf

'+geoonta1ned in c1ause (b) and the c1assiﬁiCatﬂOn*am0ng.the

~3backwardne85'"and equ1tab1e d1str1but1on ofﬁﬁbénefits“V

_ _ ':53+5samongr them. =in accordance ‘with OM dated 25 9 91 ‘can pe.

? :%gf _;preferred only to. the Hon bﬂe Supreme Court That is to

;95 ;saxﬂ~c1ause e - refers to the‘subJect matter~ mentloned

Caeg AL clause (b) -name1y thei: d1scr1m1nat1on of cr1ter1a to
‘#Q\;fﬁ»@p;g~5exolude socially’. advanced ‘creamy.” “ayer: iaﬁh?'fﬁhéV”'

"c1assn?4pat1on .of equ1tab1e~dwstr1butwon referred to in

,tclauserf@e) are a]sonreferred 20’ the creamy Tayer Sin

i T 7'.iiclause (b): The 1attﬁr part offc1ause (c) a]so menc1onscf*'w

N'that any pet1tlon:f'or_' proceed1ng quest1on1ng the ~:’

”fY§T1d1ty,f 0perat1on or. 1mp1ementat1on of these tw0‘ OMsfﬂi*
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on any- ground whateoever shall be filed or’ instf%uted»
B

~“?::jf&izni; beforenﬁthe Supreme. Court: It is notmthe"caee ,of;j‘
f_fifi:the«respondents that the applicants are cha1lenglng the_
va11d1ty, operation or 1mp1ementat1on of the two OMs:
wh1ch were “the subJect matter of the dec1s1on of the;
Supreme Court 1n the sa1d case.n Thus, the obJect;on as
- tovthe" Jur1sd1ct1on of this court to dec1de the 1ssues

,rawsed here1n and descrmbed above, is total]y m1sp1aced

'}ass.pidh. the other ‘hand the Supreme Court 1nd1cates that

':theiState Government cou]d const1tute a permanent body

within,;féur',months for . ma1nta1n1ng,,;exam1n1ng “and |

'recommendinguupon the request of . exc]us1on or comp1a1nts

g ..

of over 1nc1us1on 'etcip"of the OBC c1t1zens and their

adv1ce to, the State Government wou]d be ord1nar11y

b1nd1ng hi_’ iixh~'; :f;:

~H36.v41t:gis; pertinentftOfmentionithat the-,notif%Cation

2o ,datedL,1£6§95. of..the Haryana Governmentgwas;;éjn? fact, . »_W_5_

:iesueq A pUrsuance-.Qfmtheqdirectionéf given.'..by ' the

JSupFemeg-Court; : AsA;suchf¢¢jtheﬁﬁappTicantST<who- have )
';13,y'jobtainedg-cert1f1cates from ~-the..State: of *Hakiéna in i

e accoroance»withfthegTistvpuolishedabyithateGovernment is |
G a,conc]us1ve -evidence as-to- the status=of OBG" as'far as - E
" ﬁgthe;applicants,jare;;concerned:'v*fWhetherJ thevfeentral - b
L ff'GdernmenthhaSmsubsequent1y-recognisednthisisﬁaﬁhs for } ,

f>ud§fferentw:purp0sen:oranot,-ﬁs*not7903hgfto Chanpe the ;

»i¢~qharacter - of: the- apu11cants 3@OBC§8“€after the \ ’E

notnf1cat¢on-.oate€u¢7;6x35 Th1s 1s because the*'eajd

rnot1f10at10n*thasrfheenw

hssued by
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37. 1In the facts and circumstances of the case, thé OAs R

o . " .
are allowed with the following directions: :

(1) OrdersAdated-15.10.96, 30.10.96, 31.10.96°
and ‘4,11.96 cancelling the candidatureé

' . and thereby refusing to issue offer of
v'appointment and orders dated .30.10.96:
31.10.96, 12,11,96 and 18-19.2.9?A

terminating the services of the

e
applicants shall stand quashed;

(ii) In the case of those app1icants>awaitiﬁg~
offer of appointment after due process of .
seTection, respondents are directed to

-issue offers. of appointment to them

e T b At S e

prdvided other conditions staﬁd

fu}fi11ed. Applicants served wifh

letters of termination shall be
| . .

reinstated and orders of termination

already served be withdawan or to those

threatened -to be served shall not ;be

effected. These orders shall be qarried
out within a period of eight weeks from
_the date of receipg,of a certified c?py

of this order. ' , :

o (iti)our orders,’ howéver, - will {nptui}ba:uw

abp1icab1e to the applicants {n 0A'5§/97

or other'app1i¢ants who have approaéhed

1 -  .l © .the ‘High -Court in’ writj'.batit€bns;_

:séparate1y.

T

H

1'}\ﬁg+ ._

VRN & Tasaie

1
o
[
JA

¢




_app1icants have been terminated, fa11
their past service shall be counted :for
3 the purpose of seniority. However, tﬁere
shall be no backwages for them for ' the’
intervening period since they have ?not
: : . . p
. actually worked.
There shall be no order as to costs. h
’ - ' .
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