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'“ CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH™Y

0A-439 of 19397

New Delhi, this the ]7 day of February, 1998.

Hon ble Mr. N. sahu, Member (A)

T.Dominlc . - !

" 5/0 Shri A. Theres Nathan

R/o RZ 20 B/10, Gali No.#%
Main Sagarpur . -
New Delhil - ) ... Applicant

(By Advocate : Sh.E.X. Joseph?)
Versus
Union of India : through

1. The Secretary to the
Government of India
Deptt. of Personnel & Training
North Block, Central Secretariat
New Delhil ’

2. The Chalrman
staff Selection Commission
Block No.1272, CGQO Complex
Lodhi Road
New Delhi.

(89 Advocate : Sh.R.P. Aggarwal)

’

ORDER

By Sh. N. Sahu, Member(A) -

Thig 0A prays for quashing the terhinétion
order No.A-lZ@32/7/96wG dated 31.01.1997/03.02.1997

and reinstate the applicant 1in service with other,

consequential benefits.

7. : The facts leading to the 0A are not 1n
dispute and are in a brief compass. The applicant
worked in the Staff Selection Commission as a

daily-rated Casual Worker. The Station House Officer,
Lodhi Colony, New Delhi informed the respondents by a

letter dated 24.81.19987 that the applicant héﬁ been
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course of investigation the house
Dominic was searched and several
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- (5 papers), Kamal jeet (5 papers),
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Thus the case against the applicant was one of . theft
of aquestion paper‘ and - utilization of these stolen

papers for personal monetary gain.

3. . The order of termination is challenged on
o

the'ground that it is arbitrary and the principles of
natural Justice were not observed. The applicant was

appointed as @& Casual Labourer w.e.f. ©07.85.1983 and

. .

by an order ‘dated.?24.11.1993 he was granted temporaty

status w.e.f. ' @}.@9.1993 pursuant to & céurt order.
The learned counsel submits that under the Scheme of
Ministry of Personnel/dated 18.09.1993, the services
of a temporary status Casﬁal Labourer may be dispensed

1
with by giving a notice of one month in writing. A

casual labourer can also’ quit serwvice by giving a

notice of ohe month., The wages Tor the notice period

will be payable only for the days on which .he was
ehgaged on  WOrk. Tﬁe'learned counsel argues that as
this notice of one month was not sent tb the
applicant, the termination 1s in viblation of the
Scheme and, therefor@, had 1in 1aw.‘» The applicant
being a Casual Lapourer, the respondenfs-ére concerned
only with his work and they need not take notice of
hi's conduct -outside the sbhere of his work. The
personal acts of ‘omission and commission need not
concern the emplovyer. The arreét on the basis of some
sqspiéion is not conclusive of the guilt. The FIR is
still ﬁnderA iﬁvegtigation and even as -on date no

v

charge sheet has been framed. The learned counsel

‘cited Rule 10 of CCS (CCA) Rules and stated that under

such circumstances a Govt. servant 1s - suspended

pending inquiry and his future is decided only after

\




" fhovt. servant nor a permanent Govt. servant vet the-

that although

i
the ipquiry is concluded. 1In thé applicant’s case the
termination was sudd@g without even wailting f?r the
applicant s ‘explanation on the subjeci. It is urﬁed
the apﬁlicant is. neither a ’temp§rary
| . ,
spirit of Rule 18 should have been observed in his

case. He should have been issued a show cause notice

and his explanation obtained with regard to the police

hreport. Thus, the conduct of the respondents is held

to be not only arbltrary but stigmatic. It is @&
termination for an alleged misconduct. In all
fairness"th@ applicant déserved at least a hearing.

Learned counsel concedes that if it is & termination

order simpliciter, he could have no grievance but the-

order attributes a misconduct and is not an innocent
termination order. Learnaed counsel has cited the

following decisions in support of hi's contentions

noted against each authority:

'

1. Rahmat Ullah Khan & Ors. Vs. UOI & Ors. -
SLT. 1989(2) CAT 293. This Tribunal held that
casual labourers are Central Govt. employees
and come under its jurisdiction to settle
their grievances against the emplover.

2. Smt.Maneka Gandhi Vs.  UOI - AIR 1978 SC 597,

pefore any punitive action is taken, which
deprives the employee of the benefit he is
enjovying, an opportunity has to be given Lo

him.

3, » Delhi Transport ‘Cbrpn, Vs, | DTC Mazdoor
Congress & Ors. - CAIR 1991 SC 101. The rules
of natural Jjustice .also require that the
applicant should be given an opportunity to bhe
heard before subjecting him to any punitive
action. ‘ - :

4, "0Olga Tellis & Ors. Vs, Bombay Municipal

Corporation - AIR 1986 SC 180. The applicant
has been deprived of his livelihood without
/ E even being heard in the matter and without any
notice meﬁgly on the basis of an on .going

A\
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police ipvestigation. Right to life includes
right to livelihood and thus the order 1%
violative of Article 21 of the Constitution.

5. - ELP. bRoyappa.Vs. State of Temil Nadu - ATR
1974 SC 555 (on page 583). ) f
A6. Ramana , Dayaram Shetty Vs, International

Airports Authority of India - 1979 3 SCR 1014
(Headnote on page 18015). '

Both the above decisions establish that right
to fairness is irrespective of the legal
rights of the employees.

“His brief argumenﬁ is that the order of termination

violates the philosophylof fairness and 1s & classic
case  of arbitrarinesé. The applicant's' counszel
further contends that digengagement‘beoauae of absence
of work does 'not regquire an9 rotice. It ‘ig Aonly
termination other Fhan digengagément due to absence of
work fhat is covered by Clause 7 of thé scheme which

lays down that a notice has to be giVen‘ He cited tne

rull' Bench decision 1in K.Ch. . Venkatreddy & Ors. VS,

Union of India & Ors. - (1987) 3 AIC 174 in support

of his claim.

G, - The learned counéel for the respondents
submitted that th%; applicant did ngt hold any civil
post and has %Eg rights of a temporary-or permanent
Govt. servant. He further cited another instance of

written complaint received against the apblicant from

one Constable Sh.Narpal Singﬁ vadav on 28.18.1995.

This constable was a candidate in one  of the
examinations conducted by the Staff Selection
Commission. In that complaint,'the applicant was

accused of demanding a gratification of Rs.1.00 lakh
for his zelection. That investigation is also under

progress as 1s revealed from the report of Additional

- —
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peP dated. 09.85.1997 (Annexure R—=7). The learned

e

counsel cit@d/ the order. of the Supreme Court in
principal, Institute of post Graduate Medical
Fducation & Research, Pondigher%y Vs, S.. Andel -
1996 SCC (L&S) 288. That wés a case of terminatlon Qf
a temporary employee whose work was found to be

constantly unsatisfactory and who did not show

\

improvement despite repeated opportunity. The

termination of his service was stated to be not penal

.o
v

/ . . .
“in character. The services af a temporary employee

can be terminated  without notice and without holding
an inquiry . on "the ground of unsuitability. The
supreme Court feld that because the services of " the

emplovee was found to be unsatisfactory from time Lo
time, the ensuing' termination order was held to. be

’

proper and legal. This decision of the Supreme Court

waS‘Cited'by the learned counsel tO'showf that the,
applicant s . case is also one of unsuitability for the

job., This ‘unsuitability is arisingd out of  the

applicant s involvement in a criminal case which 1s

pending investigation and there .is no question of

entertaining any appeal. or representation. As he 1is

not the holder of & civil post; the service rules
applicable to a Govt. "employee are not applicable to
him., It is further urged that the scheme: of DOP&T

dated 10.69.1993 relied upon by the applicant dyes'not

i

‘stathé. with regard to the point raised of giving

'

notice of one month, 1t 1s vehemently stated that such

notice arises when services are dispensed with on

provide for suspension of & person with -temporary

|
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account of non-availability of work and not in a case
where the applicant s alleged conduct makes him

undesirable.

5. I have barefully consicdered the submissions.
The applicant is a daily'rated Casual Labourer. It is
settlea,law of the, Supreme Court phat a Casual
Labourer has no right to a pafticular post.  He is
neither a temporary Govt.' servant nor a permanent
Govit., servant, %he protection gi&en by Article 311
aoea not aﬁpl} to him. He is asked to do a @ob_on. a
dailly wage basis. - His  ténure is precarious. His
continuarce is dependent on the safigfaction of the
§€ - employer. A temporary étatus conferred to him'by the
| Scheme only confers on  him those rights which “are
spelt out in Clause 5, namely, wages at the minimum of
the scale for Group D benefits of inorements would
be taken for pro-rata wages annuall}; leave
entifleM@nt and certain otherlmrivileges; Thus, the

v

Eespond@nts are  very much within the rights .in

terminating his services,

I

\;}, : 6, In my view this térmihation 1s a termination
simpliciter, There is no stigma attached in the order
of termination, The reéﬂgndenté - on lreceiviné
information about his arrest and reports  about  his
conduct of leaking Aqﬁestion papers for monsatary .
consideration términatéd his‘service$, Thére Was  no
inguiry. Th@re  was no ohargemsheet. Th@re was  no
finding that the applicant was\guilty of a misconduct.

The Hon'ble Supreme Court in Governing Counrsel of

2
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nr. Pandurand Godwalkar & Anr. -.1993 scc (L & sy

had laild-down that whenever the sarvices of an
employe@ s terminated while his ampointment 15 On

temporary hasis by an order of termination simpliciter

after some'preliminary inguiry, it cannot be held that

as some inguiry had been made against him before the

amounted

+3

of order of terminatlion, it really

@

jssUanc

'

to his removal  from service on & charge as such penal

the Supreme

in nature. There was SOomMe ipguliry in
Court decision. In the case hefore me there 1s 0NO
inquiry at all. 1t was Just on  the basis of

information recelved that the respondents Found him

unsuitable. The termination was on the basis of the

’ terms of the order of appointment. A daily-rated

casual Labourer does not ipso-facto get a right of
\ : }

continuance. His right of continuance is_subjﬁvt to

(i) if work 1s available, (11) if his performance and

" conduct are catisfactory. In ;he present case, the

two premises are that applicant has apsolutely no

rights to a p@rmanént post and the order of

termimation 1is _an order simpliciter and not stigmatic.

while the Supreme Court decision dealt with a

A YT
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temporary employee 1S entitled to the protection of
]

Article 311, a dailywrated CaguaL Workar cannot invokes

the provisions of Article 311 of the constitution.

The next point “related to the argument of the
counsel that he should have beean

’apblicant’s
suspended. suspension 1is an executive action wheraby
a Gévt. sefvant is - kept out of duty tempofarily
pending final action against nim for criminal offences
or acts of indiscipline, delinguency, misdemeanor etc.

-
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The applicant is not a Govt. servant. He does not
have a right to a post. He is simbly confarred some
privileges‘ because of long vears of service. The

provisions of suspension aré not attracted to him.

Thus, there is no need to suspend a Casual Labourer

and a termination is fully justified.

7. Learned counsel contended about deprivation

.of right to 1life and “livelihood and cited Supremnsa

Court decisions. He also cited that he should have
been given an. opportunity of being heard. The

respondents are ' a public service commission, The

activities of the-applicant are such that the wvery

Cexistence of  the respondents  is threatened by  his

2 punished

Y

retention. If he is held guilty, he could b
, \

for a very serious brim@ sduch as gteaiing guestion

pbapers and selling ﬁ,“for monetary gain, The argument

that his private conduct has no  relevance to his

duties is not acceptable. Any job, be it permanent or

‘temporary or  that of 2 wWage earner presumes an honest

citizen. 1If & citizen seeking public employment, ewven
thét of ﬁ Casual Labourer is dishonest in his private
life and is guilty of crimes and moral turpitude, he
cannot be eligible for .public emoloym@nt.. The ‘same

principle applies to  his continuance in  public

service, o) institution, much less & public service:

commission, can retain & person like the applicant,

e}

even though  the charges against nim are not
conclusively proved in & court of law. It cannot he

sald that the, imputations are frivolous. Such  an
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~emplovee will  threaten the existence of the very

institution which employs him. On the question of
natural Jjustice we  cannot  find fault with the
smployear., In a termination simpliciter, there 1s no

need to give a show-cause notice and consider his

reply and then issue the order of termination.

B. The charges levelled against the applicant
are grave and sérious. It is undesirable for any

employver to retain or continue the services of such a
person who indulged in activities which are .criminal

in nature, The Staff Selection Commission is. quite

sensitive to such activities as leaking out' questions

papers or selling out questiqn pabers' for - monetary
gain. Théb slightest of suspioion would be enough Lo
digéngag@ a c&suai wWorker, The emplover 1s interested
in keep®ng his house in order and ree  from & such
employees whose antecedents and Dresént réputation are
questionable, As stated above, a daily rated Casual

Labourer even though granted temporary status need not

be suspended because he 1is not entitled to A

subsistence allowance.

¢

3. . I do not, however, agree with Sh. Aggarwal,

learned counsel for respondents that in a termination

of this type there is no need to give one month s

5

notice. It is not necessary that one month’ s  notice

should be given only in cases where termination/has to

be.resorted to because there i no work avallable Tor

the Casual Labourer. A reading of the Scheme shows
/




that one month s notice is a right @onferred under the
Scheme for - é temporary status Casual Labourear,
r@gardle;é. of the grounds on which termination is
proposed, HoweQer, $incé this notice had not been
given in my view it would not render the termination
order bad in law. Clause 7 of the Scheme itself SAYS
that due wagég"for the notice beriod will be péyable
only for the days on which such‘ caﬁualv worker is
engaged on  work. This per se does not imply  or

presume an absolut

q

tight of notice failing which
termination becomes bad in law. It is a right to
allow thé labourer to take wages for a month to enablf
his subsistence till he findfanother job; The right
'conferred 1s not on account of a contract but it is
conferred.as a benefit to & particular status. It is
a unilateral conferment of the privilege by the Gowt.
It would meet the ends of justice if within four weeks
‘from the date of regeipt of a copy df this order, the
respondents  remit to'the applicant his wages in  lieu -

of one month’s pay.

18. It 1s necessary also to record that as &
termination had been the direct result of & criminal
case pending -against the applicant, the applicant s
termination order will cease to have its raison d'etre
the moment the criminal case is closed and the
applicant stands honorably acquitted. If and when the
apmlicant‘is honorably  acquitted, the‘>regpondents

.

shall within four weeks from the date of production of

that order of clean and-honorable acguittal restore
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the applicant to Dhis old dob regardl@&g of the time

taken in the disposal of the criminal case and tLhe

earlier service will also stand counted for reckoning

the b@néf;ts in Clause S of the Scheme. If the

y
charges stands proved and the applicant 13 convicted,
there i's no need to shed a'teaf‘ . ,
\
v . RIS With the above obS@rvationg; QA is gispoged

of. No costs. \

| | I VUVO S v
. (N. Sahu)'LlJﬂ
’ ‘ Member (A)

- /Kant/
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