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■CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

•.OA No. A3 of 1997

New Delhi, this the /2- 'day of March, 1,998.

Hon'ble Mr. N. Sahu, Member(A)

R.D. Aggarwal
S/o Shri B.D. Aggarwal
working as Dy.Chief (Internal Audit)
in the O/o Rural Electrification
Corporation Ltd.,
Scope Complex, Co re--A
Lodhi Road, New Delhi and
R/o KL-126, Kavi .Nagar,
Ghaziabad(U.P) ■ ...Applicant

(By Advoc.ate t Sh.Vageesh Sharma)

Versus

Union of India: through

1 - The Secretary
Ministry of Perso'nnel,
Public Grievances .a, Pensions.
New Delhi

2- , The Controller General of
•Defence Accounts,
West Block-^V, R„K. Puram,

1  New Delhi - 11© (322 '

"  The Chief Controller of
vDefence Accounts (Personnel)
A1lahabad

(By Advocate : None)

O.BP.ER

iy h......N. Sahuj_.Meiiiber(A) -

.Respondents

■ ■

The applicant seeks a direction to the

lespondents for revision of p^ension w.e.f. 01 .01.1986

along with other connected benefits. The applicant
was on deputation in REC Limited from CDA, Central

Command, Meerut as a .UOC w.e.f. 08.06. 1971. He was

absorbed in the Corporation from 15. 10.197A as an
Accountant. He opt-ed for full commutation of pension.
The commuted amount of pension was paid on 10.0A.1991.
There were some amendments to pension rules w.e.f.
01 -01.1986 raising minimum pension to Rs.375/- per

L
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month. He wants this revised rate on the basis of an

order passed by the CAT, Jaipur Bench in the case of

I. Mitta 1...V.S.. yn_i.o.n....o.f._.1 ,n.d.i.a.....3....0'.A.i.2.3/?2 decided 0n

18.01.199A. -

0

2- According to the respondents, all those

Rovt. servants who opted for one time lump-sum

terminal benefits equal to 100? of their pension at

the time of their permanent absorption in public

sector undertakings are not entitled for updating

the.ir pension. The ■ applicant opted for full

commutation at the time of his permanent absorption in

REG Ltd., therefore, the Controller General of Defence

Accounts rejected the claim for raising of minimum

pension by his order dated 1^4.,03.1996 (Annexure-D to

the OA).

.  Prioi to 01.01.1986, the minimum pension was

Rs.60./- per month. This minimum pension was raised to

Rs.375/- per - month by the Fourth Pay Commission. In

the applicant s case, his pro-rata pension of Rs.92/-

was capitalised for the sum of Rs.1A,296/- and paid to

him. Any further liberalisation of pension/gratuity

after permanent absorption cannot, be made applicable

in his case, according to the respondents. The

applicant states that he served for 15 years and 5

months under the Rovt. of India till the date of his

permanent absorption in the REC Ltd. He is entitled

•to pro-rata pension and DCRG on this length of

ser.yice. This pro-rata pension was delayed till he

completed 30 years of se.rvice or 55 years of age. His -
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^aim. is that the minimum pension of Rs.375/- from

01 .01.1986 as per the Fourt'h Pay Commission occured

before his completion of 30 years of service. This

.  1
revision occured before the medical board was held on

'  /

05..01.1991. It is urged that the applicant is due at

Rs.92/- per month from 15.10.1974 to 31.12.1985 and at

Rs.375/- per month from 01.01.1986 until the amount is

actually paid- to the applicant. He also claims

interest on the same. ■ ■

/

4. The applicant states that instructions in

Para 10 of GOI, Ministry' of Personnel OM

N0.2/1/87-PIC-1 dated 16.04.1987 are in the nature of

general orders and cannot take place of fundamental

rules issued by the Govt. from time to -time. He

cites GOI decision No.4 under Rule 5 of COS Commuted

Pension Rules 1981. • Under this, commutation and

pension will commence from 01.01 .-1986 at the rate of

Rs„375/- which is the minimum pension. He cites, the

judgment of the CAT, Jaipur Bench in Mittal's case and

heavily relies oh the same. It will be appropriate to

state the facts and the decision in Mittal's case in

OA No.23/92 ̂ decided on 18.01.1994. The applicant in

that case joined the Mineral Exploration Corporation

Ltd., a PSU on 20.09.1977 and was absorbed ,on a

permanent basis w.e.f., 20.09.1979. His monthly

pension was fixed at Rs.257/- per month. He was

drawing this mo-nthly pension from 20.09.1979 to

2008.1 990.. In that case also he opted for receiving
%

pro-rata gratuity and a lump-sum payment in lieu of

his pension. This commutation was done onlv on"
/

20.08.1990. He was drawing pension at the old rate of



257/- per i»onth from 91.91.1586 to 29.08.1990.
oe'spopdents retiert on Para .0(a) of OH dated
,6.96.1,87 to negative hie claiH for «ini«.» poaeion
0, Rs.875/- P.«-

applicant «as a pensioner on 31.12.1985. it .as held
hy thelaipur Bench that ' he »onld be entitled to
revised pension in terois. of the revised pension rules
applicable w.e.f. 01.91.1986. This decision of the
Jaipur Bench has cited by the applicant in support of
his contention as the facts in the applicant's case

■and the Joiiipur Bench decision are similar.

I  have examined the issue at great length

because the decisions of the Supreme Court on this
subject are available -now- I have- also noticed
another decision of the Calcutta Bench in 6ourp.ada...08y
ys,..._,ynio.n of. .India„z..,.371 Swiiy,:s,_CL,„Digest_.1995/2
OA No.350 of 1994 decided on 20-07-1995. ^ The facts of
the case before the Calcutta Bench were that the-
applicant was in .Railway Service from 1947 to 1980.
He was on deputation, to Food Corporation of India

■■ (FCI) where he was absorbed on 21 .02.1983. He retired
' on attaining' the age of superannuation on 31 .12.1986.

For his service in the Railways he rkeived a pension,
-of Rs.,724/- per month. He entirely commuted thic ,
amount in accordance with Rule 54 of the Railway
Service Pension Rules. There was a revision of the

.  'basic pension from Rs.724/- toRs.749/- per month
w.e.f. 01 .01.1986. - Because he had drawn one time
lump-sum terminal benefit equivalent to ]m% pension,

the additional amount o,f Rs.25/- per month from
01 .01.1986 is denied to hi'm. Relying on Para 10(a) uf



the OM dated 16.04.1987 (supra.) the option for

commutation was given on 10.1.1985 though the commuted

value was paid on 15.02.1988. On the ground that the

commutation pension was delayed and not drawn on the

date the OM was issued) the Tribunal held that the

additional amount of pension after 01.01.1986 must be

allowed to him till ]m% commutation was done by him.

Taking' a contrary view to the above

decisions, I noticed a Division Bench decision of the

Madras Bench of CAT in PSU,Absorbed,.,.Ret|red.,,gm^^

Welfare... Association Vs., yniQn....p.f .J,ndi;a...and_,Ors. -

375,_Swaiy.:..s,...CL.....D.igest,._1?^^^ - OA-1765 of 1992 decided

on 12.08.1994. The applicants in that case were

absorbed in the lAAI. At the time of absorption they

had to opt for either receiving the pro-rata monthly

pension and DCRG as admissible under the rule's or

receive pro-rata gratuity and the lump-sum amount in

lieu of pension .^commutation. The commutation was done

as'per the terms prevailing as on 01.10.1977 which was

the date of absorption. ' Subsequently,, there was a

IJberlised pension formula in 1979. This liberlised

pension amount was denied to them. The Madras Bench

discussed at length the Apex decisions on-the subject.

Tiiey have cited- the decision of Qes.hraj..B.ha.tnag.ar &

A.n.r.,... _.Vs ., y.n.ip.n.. .ofI n.d_ia.....r (1 ?.? 1,.) S,C,C_..( L & S) 495,
*

the relevant portion, of which is extracted as under;

That case pertained to two persons who had
opted to join Public Sector Undertaking, viz
Food .Corporation of India (FCI). They had
been offered two options, viz.. Receiving pro
rata monthly pension and Oeath-cum-Retirement
Gratuity as admissible under the Rules and (b)
Receiving pro-rata Gratuity and a lumpsum
amount in lieu of pension worked out with



reference to ,commutatibn.tables. They had.
elected for option (b) and had received^ a-,
lumpsum payment at the time of their option
during 1971--1972. Following the decision of
the Supreme Court in D.3. Nakara Vs. Union
of India delivered on 17,12.1982 these persons
had also claimed the benefit of the
liberalised pension formula which^ had been
extended by the Government to pensioners who
had retired prior to @1.0A. 1979. ^ On theii
plea being rejected, they filed writ petitions
before the Supreme Court. The Supreme Couit
in its judgment referred to above held .that
persons, who commuted the entire amount of
their pension formed a different class- from
pensioners who got only 1/3rd 'of their pension
and drew the rest as a monthly pension. It
was pointed out by the Supreme Court that
commutation brought certain advantages viz.,
availability of a lumpsum amount and the risk
factor, i.e., the commuted pensioner getting a
lumpsum which ordinarily he would have
received as a spread over period subject -to
his continuing to live. Therefore, the writ
pei'tions were dismissed.

7  Th.e respondents relied on a Single Befich

decision in K.,K., A.njanay.u.lu.„ys,, y.n.ign..pf..,.India...&..,.p.rs

- OA N0.2A66 of 199A decided on 11.02.1996. -Pension

was commuted to him on 10.09.1993 at a particular

amount. He later on asked for a higher commutation on

account of the Fourth Pay Commission report. Having

opted for full commuted value the ■ respondents held

that he was not entitled to any pension till the date

of payment of the commuted amount. The Hon ble Single

Bench held that he was not entitled to the benefit of

liberlised pension rules subsequent to the date of his

absorption in a public sector undef taking. In P.-Li

3pshl_ys...U.nipn p.f....,..Ln.d.ia,....r...,.370,....,Swamy_.,^^ C.L._.Dig.est

1995/2 - OA No. 1A of 1990 decided on 18.07.1995, the

question involved was the fixation of a cut off date

for treatment of a portion" of additional DA as

dearness pay for reckoning retiral benefits. The

applicant relied' on the decision of the Supreme Court
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in Nakara's case. This was > repelled by the

respondents on the basis of other Supreme Court

decisions by citing a later Supreme Court decision.

0

"The whole matter of implication of Nakara
Judgment and the subsequent judgment of the
Supreme Court has been dealt with by the
Supreme Court in recent judgment of State._of
Raj asthan, .. Vs.. Sevan i y r i t ta Ka.raiT!,c har i
H i t ka r i 11 Sami HI rL 11 i?? 5 SCC J L .... S.) 41.5,
para.22 of the judgment reads as below;

...In Krishnakumar case it has

been indicated that in D.S. Nakara's

case this Court considered a case

where an artificial date was specified
classifying the retirees into two
different classes even though they
were governed by the same rules and
were similarly situated. Such

classification, where both the groups
were governed by the same rules,

amounted to deprivation , of the
benefits of 1iberlisation of Pension

Rules. It was only in that situation
it was held in D.S. Nakara's case

that specification of the date from
which the 1 iberlisation of pension
rules were to come into force was

arbitrary. This Court, in D.S.
Nakara's case clearly indicated that
it was not a new scheme but only a
revision of the existing scheme and it
was not a new retiral benefit but it

was a case of upward revision of
existing benefit. In D.S. Nakara's
case it was pointed out that if it was
wholly' a new concept, a new retiral
benefit, one could have appreciated an
argument, that those who had already
retired could not expect it. The
Constitution Bench of Krishnakumar

case has upheld -different sets of
retiral benefits being made applicable
to the employees retiring prior to
01.04.1977 and retiring thereafter."

This aspect was also examined in the following Supreme

Court decisions;

(1)

(2)

(3)

y0l.....&..OCs......ys-_.L.y. - 1998(1 j
~  -

QMlriaOi .Rly. Board Vs. C.R.Rangadhaaaiah
J.T,...(.1997.)..(.7.)...S.C.....18@.,

Cora®i.n.der.... .He.ad... .Q.ya r.t.e r.,.... .Ca 1 c.u.t.t.a . &.. 0 rs.. ys.,
C,ap.t^....BjLplabendra Chandra - JT 1997(10) SC
371 .

I
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„e decision in No.2 adovo has been considered in
Ito„ Ho.l. Vishnanathan's case (supra) dealt »ah

ef pension of those .ho retired bet.een

to Ml such eoployees .ere

given option either to chose pension as per
,Hor to .,..,.1980 as per old >00.013 or to chose
pension given to those «ho retired after «.»<..1987 as

„e„ ,or.ola. Reversing, the order of CAT,
Hyderabad Bench, the Supreme.Court ueld tuat th
dated ,9^.9.1987 phich .as .odified »ith retrospective
efiect is not pre,judicial. l' shall do no better than
to cite the operative paragraphs because this .ill
obo. ho. the Hon'ble Supre.e Court has distinguished
its own. earlier decision;-

■■8 It is contended by the appellants that.  . tinnn the Fouf th
the changes consequc . 1central Pay CoMOSsion Repo, t ^ .
i-irkpn as a package. By aCt.,epi.iuy
revised pay scales uith retrospective effst't™. , 1 19B6 .the central Govern,»ent
Fmployees got benefits in pay, perision aM
hratuity fro. ,., .1986. .hen they Uka?hese benefits retrospectively froi, 1 ̂
they cannot reject a part of tuat packed»hich is -disadvantageous to ^tne..
fort the actual pension whicti tne
es indents got is puch .one than .hat tney

would have got had they op ed 'p '" °
rules prevailing when the old pay
wpro in force. In the Office Memorandum of
U A 1987 there is a specific Provision for
people like the respondents whoafter 1.1.1986 but before ,»» »» '""j '» .
(i e the period prioi to ,
be.orandu.) giving the. »"
retain their old pay scales and the OU
benefits which they were
for their new pay scales and get bent-,
per the new'scheme. So that ni thoo
where the retrospective operation of the"package" causes any prejudice the employee
can reject it and retain nis old btnufito.
<5 A Constitution Bench of this ^ourt has
recently, ■ in the case of Chairman RailwayBoarcJ I Ors. Vs. C.R. Rangadhamaiah &
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Ors. (JT 1997(7) SC 180)., considered as
situation where a retrospective effect was
given to a reduced percentage of running
allowance being taken into account for
determining average emoluments for pension
of railway employees. The Constitution
Benqh has held that pe'nsion would have to fye
calculated on the basis on whicTi it was

required to be calculated on the date when
the person retired. A more restrictive
formula for calculation of pension was'held
as arbitrary and violative of Articles 14
and IS to the extent that it was made

applicable' with restrospective effect. In
the present case, however, there is a clear -
nexus between the upward revision in the pay
scales and the new formula for calculating
pension. Both are given with restrospective
effect from 1 .1.1986, - The Office Memorandum

which changes the formula for pension also
provides that those who retired after ,
1 .1 .1986 but before the issuance of the

Office Memorandum would have the option to
get their pension determined under the then
existing rules on the basis of emoluments
they- were then getting. _ The- effect is that
(1) those who retired prior to 1.1.1986 got.
old emoluments and pension as per the old
formula (2) those who retire after 30.6.1987
get new pay scales and pension as per new
formula and (3) those who retire, between
1.1 .1986 and 30.6.1987 have the option to
choose to be'with either those in (1) or
those in (2) whichever is more advantegeous
to them.

10. The respondents want to carve out a

fourth category. Those who retire between
1 .1.1985 and 30.5.1987 should have the new

pay scales and also the more liberal old

formula for calculating pension as applied
to the new pay scales. If this is accepted,
those who retire between 1 .1.1986 and

30.6.1987 will get higher pension that all
those who have retired before 1 .1.1985 as
also all those who retire after 30.6.1987.

There is no justification for conferring
■such higher benefits only on a small group
that retired between 1 .1.1985 and 30.6,1987,.
The Office Memorandum, therefore, rightly
gives them the choice, to obviate any
prejudice to this small group. The
retrospective operation of - Office
Memorandum, therefore, cannot be considered
as prejudicial to this small group as it has
made an express provision to prevent any

"actual prejudice to this group. The ratio
of the decision of this Court in Chairman,
Railway Board Vs. Rangadhamaiah (supra)
does not, therefore, apply in the facts and
circumstances of the present case."
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■.10- ,ion uy. do-s that an option havin.
.oecaiiod tnto .oestionexencited onco cannot bo -

-a sutisequent benefit by a ii..only, to reap o subscq
Piw BOafb

,  In Chairman ypackage. ■ retired on
-  w fcnora) the respondent recr R Rangadhamaiah l-^upia; . _

^  ■ H - -kio for pen-sion
13.05.1982. He was found not e igi •
on,ton .oxiotin, tnteo, the to.ision ot to . .0.

.-""ri tliocted.
■  cl^t t nt tbi-: .rs-b Hon'ble Supreme Court tnapleaded before the ^

arbitrary and discriminato,y-.-election was arbitra y _
/  court held that unlike in O.S. Nakara . ■ ■supreme Court neiu

.  - of date, is neither arbitrary no,
the prescription o ■ ' -

nt --take a claim on the.Kiib The retiree cannot otaK .
.  I . he had not been foundbaste 0, revised roles So be b .

■  k rannot ' be made -.ligitic■  eligible and he cannot
retrospectively. - • .

..lo case, available of theThere is another ca.„e
^  ,,,ot in State:of.Raitsthan,....^....Qrs.Hot:'ble Supreme Court

31 ig97Cl0).SC...581 wherein it Was
Vs Noor Bano ..i f  - nnder GOT dated
held that the additional relief

•  - ■ u! not be available to the P'C02 12.1989 would not• o
pensiooers ebose consoildated.paosiob is.

helo. R3..M/-. The above decision lays doopi ^
c  e hnld that the additional■  . "We, therefore, ho Qoyernment Order

relief visoalised by the
Of _ December 2, p_e_@i .09.1986
3 V 3 i ̂ ̂  ̂  ^ 1 1 /■('' i" p d 0 n s i 0 n i

■  that: reflectedbelow to f that in Annexure

.  doubt, we employees, about
.categories ;of Gove Annexure

■  whom mention ha b in Annexure
■A' and first five .ment.ionea



r

1

■u-

-11-

pven by notice of
B' "OUUI ^f oece.ber 2. 1989
the Goverment ■■ (p^^a 5)
anything beyond Rs.-90W/

„-'eu,8ice caused to^ the applicant.There is pieoudicc
, „ raised by the different pay

Minimum pension ^ ^'^y be rai. ■
•  wr tn the said tninimuffl• pensionKiiV' fh0 ri^nt tilt,comnussions but tns i a ^ ,

tan. accnue only thenetinepent is hefone .
panticulan date. Muays pay Pachases apply to .o..
at persons Before a particular date. The fact «

r . -nn of the packagc .»as delayed «ouldthe implementation oT tn p
not change the rights of th, persons.

f the above, the decisions of theq  In view ot the aouvu,
' ri ralrutta Bench have to be held tolaipur Bench and the Calcutia

.  - nrrpctlv NOW that the supreme Courtbe decided incorrectly.

toslald do.nthe la., 1 have no hesitation in holdrng
tha: the Hadras Bench and the Hoh-Pie Gihgie ,l^n«^fof

tubiect. i sbaii, therefore, folio, the la. iaid-do.h
by the Hon'ble Supreme Court which again

3 very recent decision in .,^9y«.t.c.
Calcutta captaiB^6iPUB.nd«-.ctea.c.,T.ai

T  shall therefore, extract thesuccinct manner,. I ^nai ,

same: ,

"Pension

Constitution _^of is'sls?. "
136 - Pension nlg^ble for pension under
"""Hno'^Rules . Reyision' of Rules ,fro»existing ^ pension on basis of

■1 .1J980 - , ^^,<3 of discrimination
^rnitrari^esr istmoation Held
and arbitrarineoo _ prescription
that "hiiBe B.S.Na a,, s ca..o

The ratlcee cannot stake
unreasonaoifc.
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claim on, basis of revised Rules as he had
not been found eligible and he cannot be
made eligible restrospectively.

10. ■ Once the applicant has exercised his option

and as he has been absorbed as early as on 15.10»1974

in the REC Ltd. he earned the right to commutation of

the pension on-the'date of his absorption. Mere delay

in the payment of pension does not alter his rights.

On completion of formalities, his pro-'rata pension of

Rs.92./- per month was capitalized for the sum of

Rs.Ui296.80 - under COA(P) Corf.P.O.No.

C/0A0/Corr/A31 91 . This ainount paid was referrable to

his date of permanent absorption.' No rights to

enhanced pension accrued to him on the date of his

absorption. As the series of Apex Court s . decisions

show, different pay revisions conveying different sets

of benefits are clearly applicable to a class of

people who are covered by it,. Employees who were

absorbed .under ' a Scheme dated 01.0A. 1 975 laying down

terms and conditions of permanent absorption cannot

also get benefits under subsequent , liberlized pay

packages. The Hon.'ble Supreme court has clearly rule&|^
against deriving this dual benefit/advant'age under two .

•  different Schemes. In my view thei claim of the

applicant cannot be upheld.

k9

11 OA is dismissed. No costs.

(N. Sahiu)
lieiiBber(A)

\'\i

/Kant/

V.


