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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

OA-421/97

s

New Delhi this the \\'L. day of september, 1998.

Hon ble Shri T.N. Bhat, Member (J)

" yon ble shri S.P. Biswas, Member (A)

shri Jagan Lal, ‘ . ’
Asstt.,Director, _ }
Head a@tr., Office of :
Registrar General, India,
New Delhi. : Applicant
(through Shri A.K. pehera, advocate)

versus

1. The uUnion of India,
through 1its Secretary to
the Government of India,
Winistry of Home Affair,
New Delhl.

7. The Registrar General,
Government of India,
ministry of Home Affairs,
Z2/A Mann singh Road,

New Delhl.

sh. Hari Keihan Kaushal,

Investigator 1in the office of

Registrar General India,

Ministry of Home Affairs,

2/A Mann Singh Road,

New Delhi. ... Respondents

2

(through Shri KCD Gangwani, advocate)

ORDER
Hon ble Shri S.P. Biswas,~Member(A)

Applicant 1s aggrieved by A-1 order dated 9.12.96
by which the seniority granted to the applicant by -2

order dated 27.1.93 has been cancelled without offering any

opportdnity' of hearing. conseguently, he seeks to guash

A-1 order and also issuance of direction to respondents

‘restraining them from passing of any further order because
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he has already peen promoted a8 Assistant Director on

3b.8.1994 vide orders at Annexure A-7 and his case for
promotioh to Depubty Director 1is also likely o be affected

adversely.

-2. Shri A.K. Behera, 1earned counsel for the
aﬁplicant submitted that arising out of regular D.P.C.
held in July 1982, fhé'applicant was ultimately promoted as
Investigator ‘against a reserved vacancy, peing ' the
geniormost. scheduled caste candidate and his seniofity in
the.Cadre was retrospectively fixed w.e.f. 29.3.53 vide
A-2 order dated 27.1.93. Tﬁe provisional seniority list of
Statistical Assistant as on 1.3.1983 shiows applicant’s
position at S1i. No. 39 whereas thé respondént No.3 Shri
Hari Krishan Kaushal at No. 69 which shows that even as
Statisfioal sssistant the applioant is far senior than the
respondent No. 3. 1t was further contendéd that respondent

No.3 could never pe considered for the post reserved for

scheduled caste candidate by the D.P.C. of July 1982

because he was not coming in the consideration zone. Hence
his promotion, in <case ordered, would _ jeopardise the

-

interést of the applicant.

3. Further details that support appl;oant’s case

have bheen "added in para xiii of the O0.A. In the facts and

circumstances,’ the applicant hag prayed that even Lhe

D.P.C. of May 1982 needs to be reviewed by this Hon’ble
Tribunal soc as to see that two general candidates, junior
to the applicant, were wrongly promoted against the two

reseyved vacancies and as per the DOPT's instructions on
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\jthe subject the applicant's~case for promotion aQn . regular

. ~ » cliaim
pasis is fully covered. in other words, his /should be

allowed from the date nhis junioré were promoted.

. In the counter, shri K.C.D. Gangwanl, learned

counsel appearing for the respondents submitted ﬁhat the
recrultment rules for the post of.Investigator were amended
in the year 1985 providing £111ling up of 75% vacancles by
promotion‘ and 25% vacancies by direét recruitmeht. A

meeting of DPC was neld on 25.05.87 to make récommendations

for promotion from the grade of Statistioal Assistant to

the grade of Investigator for three-vacancies. Aocofding
to the ipnstructions on the Subfect, the zone of
éon$ideratioh for thrée véoancies is 10, and, therefore,
the cases of 10 seniormost statistical Assistants including
the &pplioant, was coﬁsidered by DPC. since the post of
Investigator is @ promotional post by selection; ppc  had
accwrdingly graded the officers on the basis of their

records. pPC recbmmehded the following three statistical

Assistants 1in the order of merit for promotion to the grade>

- of Investigator.

1. shri H.K. Kaushal, SC
7. Shri V.P. singh, SC

3, Shri Jagan“Lal, SC

The applicant Wwas aocordingly placed 1n the

seniority list of Investigator as per the recommendations

made by D.P.C. The applicant made a representatidn for
according promotion in the grade of Investigator
retrospectively. An office order dated the 27th Jénuar?

-

(Annexure A-I1I) was issued according to nim the
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(j bené%it of seniority with retrospecfive effecf i.e. frofm
the 29th April, 1983. . One of the pfficers.affeéted by this
\‘”)order, shri H.KJ Kaushal,'(s,ci) Re%pondent No.3 in this
case represénted against the office order dated the 27th
January 1993 offering seniority ip the grade of
Investigator toO the appliéant from the 29th April, 1983.
The entire matter Was reviewed and it was held that the
ordef dated tﬁe é?th January 1983 aocoréing ‘seniority to
the applicantv;etrospeotively from the 29th April, 1985 was

not in conformity with the rules and regulations ©On the

subiject.

5., - The defailed reasons for whﬁch the impugned
orders were issued are also available at pages 73-74 of the
0.A.

.
5. Before we could examine the legality of claims
and counter clailim, Qe find a paient ‘viglation 'of' an
- elementary principle of natural ﬁustiqe that no man can be
condemned without hearing. ' The order at A-2 conferred a
vésted right in the applicant 1in matters of his seniority
position'w.e.f.A. 29.4.83%. That right cannot he fgken away
without affording an opbortuniiy of . hearing.: If any

authority is required for this proposition, 1t 1s available

LRI LSS

in Shridhar Vs. Naqar Palika, Jaunpur and Others {1990

{(supp.) SCC 157).

| 1 we find that based on the stréngth' of
seniority in the grade of Ihvestigator w.e.f. 1983, the
applicant was promoted»aé‘Assistant Director on 30.8.94'and
wés expecting & further‘promotioﬁ to the status of Députy

pDirector agalnst reservation quota. surely rescission of

.\Y;KN

O

——— J— - .




-5

*Ml office Order d;ted 21.1.93 1is to fhe detriment of the

~ applicant ahd could not have been issued without following
. ﬁskjnatural justice of. audi alteram parterm énd ~affordiné
predecisional oppoftunity of hearing to the affected

_person. We TFind such a view finds direct support in the

decision of Scheduled Caste and Weaker Section wWelfare

Association (Read.) and Another Vs. State of Karnataka and

others (1991 (2) SCC 604) by the Hon ble Supreme Court. It
is not in dispute that the respondents’ decision of the
impugned order in A-1 dated 9.12.96 was not preceded by any

formal warning.

7. In the result, the 0.A. 1s allowed with the

following directions:-

- ) ' {a) A-1 ‘order dated 9.12.96 shall stand

- guashed.

{(b) If tﬁe respondents have any case at
all, they will be at liberty to.‘puf
the applicant on notice, consider his
representation/case, pass a spéaking
order' alongwith reason and shallikeép

the applicant informed-~ of tﬁe

decision.’

{(c) There shall be nc order as to costs.
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(g.2—BTSWas) . - _ (T.N. Bhat)
Member (A) 3 ' i Member (J)




