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o | CENTRAL ADMINISTRATIVE TRIBUNAL
' PRINCIPAL BENCH
NEW DELHI

0. A. No.289/1997
with
0.A. No.420/ 1997 ey

This theglskday of May, 2010 i

' HON’BLE SHRI JUSTICE V. K. BALI, CHAIRMAN
HON’BLE SHRI L. K. JOSHI, VICE-CHAIRMAN (A)

'0.A. No.289/1997

- Ex Head Constable Dev Dutt
~ . No.242/C Delhi Police S/o Bhikka Ram,
" R/o Bikaner, Police Station Riwari, ‘
- District Riwari, Haryana. ... Applicant

(By Shri Ankur Gupta, Advocate )

Versus

-~ 1. Union of India through
Lt. Governor of Delhi through
- Commissioner of Police, Delhi,
Police Headquarters,
MSO Building, IP Estate,
New Delhi- 110002.

2.  Additional Commissioner of Police
(Northern Range), Delhi Police Headquarters,
MSO Building, IP Estate, '
New Delhi-110002. '

3.  Shri A. K. Patnaik,
Additional Deputy Commissioner of Police
(Central District), Delhi Police Headquarters
MSO Building, IP Estate,
New Delhi-110002.

4, Shrl S. B. S. Tyagi,
Assistant Commissioner of Pohce / Karol Bagh
Enquiry Officer, through Dy. Commissioner of
Police/HQ(I), MSO Building, IP Estate ‘ o
New Delhi- 110002 ... Respondents "' i

( By Ms. Renu George Advocate )
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. 0.A. No.420/1997

. Ex Constable Majid Khan
.-No0.2033/C Delhi Police S/o0 Karim Khan,
~..R/o Village Bhadiray, Post Office Brang,
*. Post Office Sarka Ghat, Distt. Mandi,
Himachal Pradesh.

... Applicant
. (By. Shri Anil Singal, Advocate )
o Versus

1. Union of India through

+ Lt. Governor of Delhi through
Commissioner of Police, Delhi,
Police Headquarters,
MSO Building, IP Estate,
New Delhi-110002.

2. Additional Commissioner of Police

(Northern Range), Delhi Police Headquarters,
MSO Building, IP Estate,
New Delhi-110002.

3. Shri A. K. Patnaik,
Additional Deputy Commissioner of Police
(Central District), Delhi Police Headquarters,

MSO Building, IP Estate, J

New Delhi-110002.

4. . Shri S. B. S. Tyagi, ’
Assistant Commissioner of Police /Karol Bagh,
Enquiry Officer, through Dy. Commissioner of
Police/HQ(I), MSO Building, IP Estate,

New Delhi-110002. ... Respondents

( By Ms. Renu George, Advocate )
o ORDER
Justicé V. K. Bali, Chainqan: )
- By this common order, we" proi)dse to dispose of two

connected Original Appliqaggns as common questions of law and

facts arise therein. Learned counsel representing the parties also
, . e
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Suggest likewise. The applicants Dev Dut’p and Majid Khan in the
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two OAs as referred to above faced a joint departmental enquiry
with their co-delinquents HC Ajaib Singh and Ct. Shish Ram. All of
_.them were dismissed from service. Aggrieved, they filed ‘appeal,
‘which found no favour with the appellate authority. Three out of

* the four persons mentioned above, had filed Original Applications

m this Tribunal which were dismissed vide common order dated.
_ 29:5;2000. ’Out bf three, the applicants named above filed writ
be"ﬁitions before the Hon’ble High Cﬁroﬁrt of | Delhi, w_hich were
| di_Sﬁosed of by a common order dated 12. 10;:2()09. The High éourtf;- ;
wéé of the view that the Tribunal had not given reasons for arriving :
at its conclusions and “r;hati thef‘e was no discussion of. facts of the - o]
vcaée apart from a broad mention thereof. It was also observed that
'ordin‘axily thé matter would have been disposed of ,von merits being |
considerably ‘old, butl 5£11a§much as,there was ': challenge to the
enquiry proceedingé, which, it Wasidurged' on behalf of the
applicants, were vitiated, the High Court remitted the matter to the - .
Tribunal for reconsidering the .iséues raised so fhat they may have
benefit of the view 'bf the Trlbvnal Th1s is .howk these two matters |

have come for decision before us for the second time.

2. This matter came up for hearing before us eaﬂier on
9.3.2010 when argumént; were heard and judgment was. reserved.
| While, however, prepa;ing thc judgment we observed that it was“
primarily urge.dvon behalf of the applicants that present was a case

‘of no evidence, but no arguments as to how the enquiry - R

at
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proceedmgs would be vitiated were advanced. Smce it was urged
before the High Court that the enquiry proceedmgs were v1t1ated
but no arguments had been addressed in that connecﬁon, vide-
order dated -1 1.3.2010 we gave another chan.cev to the applicants to
g_d.dress}arguments on that behalf, and .the matter was directed to
i be listed again on ©.4.2010. Arguments were concluded in this

.

case on 25.5.2010 and the judgment was reserved. g

, ,‘3. The errquiry officer after. recording statements of .
" Inspector S. C. Batra, SHO/DBG Road: Shri D. . Saﬁga;
ACP/ Pahargarlj , and reproducihglthe statements of Shri Deependra 1
Pathak, Mahabir Prasad and Virendra Nathz whrch were recorded

] 'durj.ng preliminary enquiry, by ubringing the said statements on

A record and by virtue of prov1$1ons contamed in rules 15 and 16 of .,
i the De1h1 Police (Pumshment and Appeal) Rules, 1980 (heremaftef-/
to be’ referred as the Rules of 1980) and some other evidence,

’ framed the following charges against the applicants and their co-

” ~ delinquents: | J g In

“You, HC Ajaib Smgh No.102/C and Ct Majid
Khan No 370/C in that while posted at PS DBG
Road, were detailed for picket duty at Rani Jhansi
Road on 9.6.92, stopped Sh. Mahabir Prasad s/o
Ram Avtar Aggarwal r/o 4-F-4 NPH Road, Jodhpur,
Rajasthan and his friend Sh. Virendra Nath s/o
Ram Nath r/o Chanpasera Road, Jodhpur,
Rajasthan at 1.00 PM when they were on their way S
to hotel Vikrant, Fatehpuri, Delhi after seeing a T
night show at Liberty Cinema. HC Dev Dutt R
No.242/C and Ct. shish Ram No. 686/C who were L
detailed for motor- cycle patrolling were also present L
at the picket“at that time. Ct. .Majid Khan ;
No.370/C took Mahablr Prasad and Virendra Nath
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inside the police booth at Rani Jhansi Road, New
Rohtak Road where Ct. Shish Ram was already
sitting inside the booth. They started searching
Mahabir Prasad and Virendra Nath and threatened
them by saying that they were coming from Kamal
Restaurant. During the search Ct. Shish Ram took
Rs.4000/- in denomination of Rs.500/- note (8
notes) when they asked for reason as they had not
committed any crime the police personnel
threatened them that in case they were arrested,
they would have to pay Rs.10000/- each for bail
and: for their release. " It is further alleged that after
taking Rs.4000/- they were allowed to go. On
reaching the Hotel Vikrant Sh. Mahabir Prasad
informed the PCR about the incident which was
brought to the notice 'of worthy DCP/C, who
directed Sh. Deependra Pathak, IPS, ACP/UT, night
G.O. tc look into the matter. Sh. Deependra T
Pathak, IPS, ACP/UT, along with Mahabir Prasad T
- came at the picket at Rani Jhansi Road, P.S. DBG RENSS
Road where Mahabir Prasad identified HC Ajaib
Singh and Ct. Majid Khan. Sh. Deependra Pathak
conducted personal search of HC Ajaib Singh and
recovered 8 notes of Rs.500/- denomination each
from - his left’ pocket and Rs.1600/- were recovered
from, his other pocket which he could not account
for -satisfactorily. = Subsequently Sh. Deependra
Pathak gave message on wireless and called HC Dev
- Dutt and Ct. Shish Ram in the police station where
they were also identified by Sh. Mahabir Prasad.
This was a serious and grave misconduct on the
part of HC Ajaib Singh No.102/C, Ct. Majid Khan
No.370/C, HC Dev Dutt No. 242/C and Ct. Shish
-Ram No.686/C being a member of disciplined
force.”

The apphcants and Others were glven chance to lead evidence in .' ‘,
‘their defence. They avaJled the said opportunity and examined

some witnesses. They submltted ‘their defence statements on -

9.2.1994. By making a veryAbrief mention of the facts and . ,"‘.
5‘ }” . . B ) '_ N .' T

evidence, the‘enquiry officer concluded as follows:

5

}"‘Frno'm the statements of Sh. Virendra Nath PW- - D
~2C and Mr. Mahabir Prasad PW-2D it became
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abuhdantly clear that Ct. Shish Ram No.686/C had
takern away 8 notes of Rs.500 /- denomination from

the possession of Mr. Mahabir Prasad, when HC -

Ajaib Singh and Ct. Majid Khan had stopped them
at police piekct Rani Jhansi Road - Idgah X-ing for
checking purposes. '

Ct. Majid Khan No. 370/C .had taken Mr.
Mahabir Prasad to nearby police booth for carrying
personal search of the complainant Mr. Mahabir
Prasad and Ct. Shish Ram No.686/C had taken
‘away 8 notes of Rs.500/- denomination from him in
the presence of Ct. Majid Khan.

HC Dev Dutt on motorcycle patrolling duty in the
area of PS DBG Rd. was standing outside the police
booth whereas his rider Ct. Shish Ram No.686/C
was conducting the personal search  of the
complainant Mr. Mahabir Prasad on a flimsy
ground. '

‘Rs.4000/- (8 notes of Rs.500/- denomination)
was recovered by Sh. Deependra Pathak ACP /UT in
the presence of the complainant from the left pocket
of the shirt of the HC Ajaib Singh 10/C and was
returned to the complainant there only.

The defence witnesses produced by these 4 police
personnel don’t say anything about the personal
search of the complainant and subsequent recovery
of the money frora the possession of the one of the
defaulters. They only say that complainants were
saying that they will teach them a lesson since
police personnel have harassed them by carrying
out checking at the police booth. This doesn’t
-convey any thing and provide no defence to the
defaulters in view of the money being recovered
from the personal search of the one of the
defaulters in the presence of the complainant . by
Sh. Deependra Pathak ACP/UT.

Under the circumstances it has beer: established
that Ct. Majid Khan and HC Ajaib Singh stopped
the complainant at Rani Jhansi Road — Idgah X-ing,
Ct. Majid Khan took the complainant Mr. Mahabir
Prasad to the police booth, Ct. Shish Ram took the
personal search of the complainant Mr. Mahabit
Prasad and took away Rs.4000/- from his
possession, thé same money Rs.4000/- (8 notes of
Rs.500/- denomination) was recovered from the

10022997
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personal. search of HC Ajaib Singh, where
motoreycle patrolling officer, HC, Dev. Dutt kept a
general watch outside the police booth and these
police personnel individually and collectively took

o away Rs.4000/- from the personal possession of

o Mr. Mahabir Prasad in connivance with each other
on the false threat of arresting the complainants for
which they would have had to spend Rs.10000/-
only for getting themselves bailed out.” "'

' Whlle accepting the report of the enquiry officer, the disciplinary -
" authority vide order dated 9.4.1994 dismissed all the delinquents

. from service. ,;I‘he périod of suspension w.e.f. 10.6.1992 to the date

S ‘ ¢.of issue of the order was ordered to be treated as not spent on duty.
N : :

' The disciplinary authority while tracihg the history of the case up -

' . to the applicants and others submitting. their representation with
' ¢ e

reference to the ﬁndjngs of the ehQuiry officer, while dismissing the

' applicants from service, held ‘as' 'followsv:

“I have gone through the written representations
submitted by: the - defaulters -HC - Ajaib Singh
No.102/C, HC. Dev Dutt: Noi242/C, const. Majid

‘ Khan No0.370/C and Const. Shish- Ram No.686/C

. with reference to the findings of the E:®. and other

' documents available ch the D.E. file. In the interest
of natural justice, they were heard in O.R. They

did not state anything apart from what they have
submitted in their representations. [ have gone
through the findings of the Enquiry Officer and the

. representations of the defaulters. In spite of what

all the defaulters do claim in their defence in their
representations, during the enquiry and in their
~oral+ submissions ~ befofe the undersigned the
charges against them 'do stand proved, and I agree

with the findings of the Enquiry+Officer that the

o defaulters have individually and collectively extorted
g money from +the complainant thereby grossly
misusing their being policemen in uniform and on

duty. They have behaved in no way better than

- criminals, and- such police personnel, if allowed to
continue in. the« department, will further get
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emboldened to commit further such gross
rregularities and acts of misconduct. They deserve
exemplary punishment so that other police
personnel with similar proclivities can learn by
example, and it is absolutely essential in the
interest of the overall discipline and image of the

entire police force that the defaulters are awarded a .
major deterrent penalty

Aggrle{red, all the delinquents filed an appeal which had been
dlSI[llSSCd by the appellate authority vide order dated 21.2. 1995 5 :
The dlsmplmary author1ty, as may be seen from the operative part |
of the orders passed by it and which has been reproduced above,
d1d not deal w1th the points raised by the applicants and others
The appellate authonty, however, referred to all the pleas raised by

o the applicants and reJected the same. It may be noted that the

apphcants and others had taken objection that the departmental

enquiry was ordered without obtaining prior approval of the; _ff

 Additional ebmmissioner of Police/ Northern Range, as required o -.'6-;“
-r}ft A

under rule 15(2) of the Rules of 1980. This contention was I‘C]CCth |

by observmg that permission under rule 15(2) of the said Rules was

duly obtamed by the d1sc1phnary authorlty vide Addl.C.P. /Northern

Range memo No.1507- -8/P.Sec.(NR) dated 10.6. 1992 The appellate

4 authorlty further observed that provisions of rule 15(2) of the Rules

‘of 1980 provide that in cases where a preliminary en(juiry disclosea
commission of a cognizable offence by a police officer of
eubordinate rank in his official relations with the public,
'departmental enquiryv shall be ordered after obtaining prior

i
Vs

approval of the AddlL.C.P. .concerned as to whether a criminal case

TV ey TR RG




UL shave defence assistant; it was for them to have defence assistant ..

: (/LL// enquiry were furnished to the applicants and as Shri Deependra
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“should be registered and investigated or departmental proceedings .

"-s_ho_uld be held. It was observed that in view of the fact that a

< criminal case may not have succeeded on such evidence in the

" court, a -conscious decision was taken to deal with the applicants .,

 departmentally. The appﬁcants raised the plea that they Wefe not

i .
1

pcrmitted to take help of defence assistant due to which they did o

" not have proper opportunity to cross examine the prosecution
‘pfe'paring defence in their favour in such proceedings. They had

to enigage defence assistant. This pléa was rejected by observing
- that the applicants were provided opportunity to get assistance of a -
defence assistant and they accordingly availed the services of a"_'.';,

retired police officer for this purpose, and that it was not ~

"incumbent upon the_enquiry officer to persuade the applicants to

for themselves and the enquiry officer was not required to force it
_updn them. The piea of the a‘bplicants tHat'they were not given all | ‘

4
»

to prepare their defence, was repelled by observing that all relevant -
documents that had been relied upon by the enquiry officer had ¢
been furnished to the 'épplicants, and that the staterhénts of three |
~witnesses, namely, Shri Deependra Pathak, Shri Virendra Nath aﬁd

Shri Mahabir Prasad, which were recorded during preliminary

witnesses properly, as they themselves had no 'exﬁéﬁence of

'vﬁrged that the enquiry officer did not inform 'themvabout their right - -

the relevant documents by the enqﬁiry officer which were' required . "
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'. -.P-atha_k was posted out of Delhi and the other two witnesses also
' fleft Delhi and their presence could not be secured without undue
delay and expense, and further that copy of the preliminary enqulry
ﬁndlngs which was submitted - by Shri D. S. Sangha, -
ACP/ Pahargan‘j, was not required to be given because the same
was not relied upon by the enquiry officer, ‘and only copies of such ._
documents were required to be furnished which were relied upon]\" |

by the enquiry officer dunng the departmental enquny proceedings.

- I-t was also observed that Shri D. S. Sangha was available and he

8]

':Was subjected to cross-examination by the applicants. The
appellate autherity then referred to case law on the issue and

observed that in disciplinary proceedings, orders passed by the

 disciplinary authorities could not be interfered on the only ground |
that the evidence is insufficient to sustain conviction in a crunmaL
tna_ The evidence as may be required to prove guilt in ‘a cnmmal
. '-_. ca_'se_'was distinguished to prove the charge against an employee m

deﬁartmental enquiry. Supplying copy of the preliminary enqliiry

report to the applicants was held not necessary. Insofar as the plea
of the apphcants that material witnesses were not exammed and L

'.o_nly their statements recorded during the preliminary enquiry were

brought on record, it was again observed that Shri Deependra - 'f‘;

Pathak, IPS, who had conducted the initial enquiry was not in

- Delhi as ‘he had been posted outside D’elhi, and the other two

witnesses also were residents of Rajasthan and their ,presenc'e )
could not be secured without undue expense and delay, and, o

.

S B
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therefore, the enquiry officer had sufficient reasons to dispense

-

T

:__With their personal presence. It was further observed that Shri'D.A‘

: '_ S Sangha, ACP/Paharganj, who conducted the preh'minary enQu‘i’ry

and recorded their statements was available and was also open to

-

' - cross examination. It was further observed as follows:

“...Moreover, it is not enly these statements in P.E.
which have been transferred to the D.E. but there is
sufficient corroborative evidence to prove the
allegations against the defaulters and it is incorrect
to say.that the disciplinary authority has passed
these orders without giving adequate reasons in
support of the same. Technically rules of evidence
act do not apply to administrative adjudication...”

. While referring to some case law, it was ok)served, thus:

Coy

“...In the present D.E. there is some evidence in the
sense that both the victims Mahabir Prasad and
Virender Nath were available during the P.E. and
their statements were recorded. Even the officer
who conducted the P.E. was also available and open
for cross examimation.”

4

.. ;The result of the OAs filed against the orders as referred to above

before thlS Tribunal and that of the writ petltlons before the ngh

: _Court has since already been indicated.

"+ 4. Befor¢ we may take into consideration the rival
'-contentions raised by the learned counsel representing the parties,

it would be useful to take note of some undisputed facts, or such

3o e ey fn

: facts which stood proved Mahablr Prasad the person robbed of = .

his money by the applicants and two others, immediately after the

*

" incident on reaching the hotel informed the PCR about the .
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‘:,mght G.O. Shri Deependra Pathak, ACP/UT to look into the matter.
Shn Pathak along with the complainant came to Rani Jhansi Road
_Z:‘.::’pleCt where . the complainant identified HC Ajaib Singh and Ct
’E'Majld Khan. On personal search of HC Ajaib Singh Rs.4000/ -in
) | the shape of 8 notes of Rs.500 /- denomination each Wefe recovered
from his pocket, and Rs.1600 /- more were recovered from hlS other\;f
pocket for which he could not furmsh any satlsfactory reply HC
Dev Dutt and Ct. Shish Ram were called in the police station where
) .'t'hey ‘were also identiﬁed by Mahabir Prasad. The enquiry .was
‘marked to Shri S. B. K. Singh, the then 'ACP/K.B. on 10.6.1992
vide 'an order of even date. On 11.6. 1992, summary of allegatlons

«1:'3' along with list of PWs were given to the defaulters. It may be

E mentloned at thls stage that Whereas Shri Deependra Pathak had

fex adl oL

.made on-the-spot oral enquiry and recovered the money as

. __l_mentloned above, the same day, ACP/ Paharganj Shri D. S. Sangha

of DCP/ C he had recorded statements of Shri Deependra Pathak,
'.E;;'.ACP/ UT, Shr1 Virendra Nath and Shri Mahabir Prasad, shown as .”
.i.exh_lblts PW2-B, 2-C and 2-D. Insofar as, Shri Deependra Pathak,
- :-“.'Mahablr Prasad and Virendra Nath are concerned they were not

| examl.ned in the regular departmental enquiry. Their statements,' '

as mentioned above, were recorded by Shri D. S. 'Sangha in

preliminary enquiry only. It would be seen from the report of the -

10028997

incident. It was brought to the notice of DCP/C who dlrected the -

: | .had conducted a preliminary enquiry. Shri D. S. Sangha appeared o

:before the enquiry officer and stated that on 10.6.1992 on the order - &
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enquiry officer that on 17.4.1993 ‘DCP/C was ésked as t(; 7whethejr |
R A.'the' DE proceedings be continued or be held in abeyance Hll
. . ayaﬂabi]ity of Shri Deependra Pathak, ‘IPS, on whose report the DE
was initiated.  The enquiry officer also mentioned th;élt the -
| :co.n-l-plainants, namely, Mahabir Prasad and Virendra Nath were
N résiding at distant places in Jodl_lpur (Rajasthan). The enquiry
V .‘ - officer further mentioned that on perusal of the application DCP /C.:':'i"
. ‘desired that the  statements -recorded during‘ the preliminary :
l"enquixy could bé ;:Drought on récord of the regulaf departniental |
eﬁquixy when the witnésses are no longer available, under rﬁle 15"""‘51- ©
(3) of the Rules of 1980. This memo was received on 27.4.1993. It |
would further appear from records of the caée that the enquiry
- oﬁicér had started recording étatem'ents of witnesses on 8.7.1992.
Sy o ~ On the said date, statgments of Inspector S. C. Batra and Shri D
. S. S_angha were recorded. On the same day, épplicant Dev Dutt &
‘had ;nade an appliéétionvfor.prqviding‘--him defence assiétant. It 1s
on 27.7.1992 that the approval of the DCP/C was received and the
aefaultenS' were informed abotuit the same on 29.7.1992. Thcsé are '; |
the facts. which clearly emerge from the records and in particﬁlar,
th.e report of. the enquiry officer and the 'ordefs ﬁassed by the
disciplinary and appellate authorities.

)

5. Shri Anil Singal,: léamed counsel representing 'the' '
'_épp]icant, in the first instance contends that present is a case of -

AZ\ ~ violation of rule’ 15(2) of the Rules of 1980, inasmuch as, while S
- <, :-Jq ’ ' ’ ; ' |
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conductmg the preliminary enquiry into the incident on the same
very day by Shri D. S. Sanga no prior- approval of the competent :

authorlty as envisaged under rule 15(2) was obtamed In that

‘ connectlon the learned counsel refers to pleadmgs made in paras

" dnly obtained by the disciplinary authority vide Addl.C.P./ Northern

: refer to further observatlons made on that behalf by the appe]late -

4.9, 4.10 and ground L of the OA. Pleadmgs made in the relevant

paragraphs as mentioned above is that no prior approval of the

competent authonty was obtained before initiating the prehmmaryw
. enquuy. This has been refuted by Ms. Renu George, learned

~_counsel representing the respondents. This point came to be

considered by the appellate authority, and the plea raised by the

: applieants that prior approval was not obtained, has been repelled

by vspeciﬁca]ly mentioning that permission under rule 15(2) was

Range memo No 1507-8/P. Sec (NR) dated 10. 6 1992. We may also

authorlty,: The same read thus:

the proeedure laid down in criminal proceedings

L for seizure in an anti- corruption case are not
“applicable in' this incident and it was precisely for
such reasons that permission was obtained under
rule 15(ii) of Delhi Police (Punishment & Appeal)
Rules which states that in cases where a

. preliminary enquiry discloses the commission of a
- cognizable offence by a police officer of subordinate
.-rank in his official relations with the public,
departmental enquiry shall be ordered after
obtaining prior approval of the Addl.C.P. concerned

- as to whether a criminal case should be registered
and investigated or a D.E. should be held. 'In view

of the fact that a criminal case may not have » o

succeeded on¢ such evidence in the court, a e

{

—~—

-

e - PIRCE
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conscious decision was taken to deal with the -
appellants in the departmental.enquiry.” -

Confronted with the posmon aforesaid, Shri Smgal would sh1ft hlS

. stand from passmg no order of pnor approval by the Addl. C P

under rule 15(2) for takmg a decision as to whether departmental

proceedmgs should be held or a cnmmal prosecutlon need to be

1aunched, to say that even if prior approval was obtained, the same

| was given without any application of mind. Sans pleadings on that

¥

: behalf raised 4t any stage, in our view, it would not be permissible

“for the applicants to raise thls issue at this distance of time. We o
' may, howerier, mention that there is a Full Bench decision recordedxw |
by this Tribun4l in OA No.94/2007 decided on 24.4.2008 in the

rn'_a't_ter of HC Rohrash Sihgh o‘Government of NCT of Delhi &

Others, holding that no reasons are required to be recorded for

preferring one course of action over the order. In other words, the .

. concerned authority is not required to record reasons why it is "~ -

preferring departmental proceedmgs over a criminal trial or v10e;'-,_"-->
‘versa. Shri Smgal would then urge that in any case there had to be

applioation of mind even for permittjng departmental enquiry. This -

'{aspect,has been dealt wnh by the appellate authority even though, | }
in the context of the plea of there being no prior approval. The said

'authorlty has clea.rly men’uoned that a conscious decision was . .

q';_ ;-3 R a2

o taken to deal vnth the apphcants in a departmental enquiry, reason
:therefor being that the- charge against the applicants may not L

sustain in a criminal trial. The contentions raised by the learned -

i
s
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‘:-'A'.ccl)un'scl representing the applicants based upon rule 15(2) ‘.:;s noted

jalv)oye ére thus repelled. Shri S.inga'ni appears to be on no better
‘xivicket while urging that evidence df matéfiél ‘witnesses, namely,

- ,"AMa;_hvabir Prasad, Virendra Nath and Deependra Pathak could not
‘ ich. brought on record in the facts and circumstances of the present

% Lcasge:. With a view to appreciate the contention of the learned

s;,

-~ same read thus:

“15(3) The suspected police officer may or may
not be present at a preliminary enquiry-but when .
present he shall not cross-examine the witness.
The file of preliminary enquiry shall not form part of
the formal departmental record, but statements .
therefrom may be brought on record. of the
departmental proceedings when the witnesses are .
no, longer available. There shall .be no bar to the
Enquiry Officer bringing on record any other
documents from the file of the preliminary enquiry, :
if he considers it necessary after supplying copies to \j ‘
the accused officer. All statements recorded during
the preliminary enquiry shall be signed by the
person making them and attested by enquiry
officer.” ' :

“16(ii)) If the accused police officer does not
admit the misconduct, the Enquiry Officer shall =
‘A_‘proceed to record evidence in support of the
accusation, as is available and necessary to support
the charge. As far as possible the witnesses shall
. be examined direct and in the presence of the
“accused, who shall be given opportunity to take -
notes of their statements and cross-examine them.
The Enquiry Officer is empowered, however, to
bring on record the earlier statement of any witness
whose presence cannot, in the opinion of such
officer, be procured without undue delay,
inconvénience or expense if he considers such
statement necessary provided that it has been
recorded and attested by a police officer superior in
~rank to the accused officer, or by a Magistrate and
is either signed by the person making it or has been

o
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recorded by such officer during an mvestlgatlon or a

judicial : enquiry or trial. The statements anc

docurr"fer'lts so brought on ~Tecord in the

departmental proceedings shall also be read.out to

the accused officer and he shall be given an

opportunity to take notes. Unsigned statements

. shall bé brought on record only through recording -

; the statements of the officer or Magistrate who had
recorded the statement of the witness concerned.
The accused shall be bound to answer any
questions which the enquiry officer may deem fit to
put to him with a view to elucidating the facts
referred to in the statements of documents thus
brought on record.”

6. We may at the very outset IIlCIlthIl that in the facts and B .

f»a;Clrcumstances of the present case, rule 15(3) of the Rules of 1980

L may not be apphcable We ‘may also -Iment10n that insofar as, the

~ fenqulry ofﬁcer 1s concemed he mentloned in his report that the

RSP NEL AR R A e

DCP/ C desn'ed ‘hat statements recorded durlng the prehmmary

- f;enquny could be brought on record of the regular departmental

enquuy When the \mtnesses are no longer avallable under rule 15

i

= (3) of the Rules of 1980, but ‘that; ity the facts hereinafter to be

stated in our cons1dered View, would make no difference. We may,
‘how’ever st'raig,htway observe that insofar as, rule 15(3) is
~vf

'-.concerned the same 1S’ not apphcable masmuch as, by virtue of

- '.prov151ons contamed in the sald rule the statements recorded in

" the prehmmary enquiry . may be brought on record of the

departmental proceedmgs when the wn:nesses are no longer

Y

ie=_'a'vailab1e Present 1s not a’case Where the thnesses may not be
" avajlable. Insofar a’,s, Shri Deepﬁehdra Pathak is concerned, he was

- very much ‘available, ‘even thotigh he vwa“s ‘posted out of Delhi,

~.
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whereas the other two W1tnesses namely Mahablr Prasad and

Vlrendra Nath were also avallable even though not being at Delhi

: but at Jodhpur in Rajasthan. Records of the case reveal that o i

o 1nsofar as, recordJng of evidence in the regular departmental. |

enquuy is ‘concerned, it came to be recorded for the ﬁrst time on |

k ""8 7.1992. On that date, Inspector S, C. Batra and Shn D. S.
| Sanga ACP/Paharganj were exammed by the enquiry officer. Onh
10 8 1992, the enquiry officer recorded statements of ASI Ram
Kumar and Const. Kulvinder Singh. On 24 9.1992 the DE file was.
~-"1sent to HAP/C, as Shr1 S.B.K. Smgh the enqulry officer, was
transferred to Arunachal Pradesh. On 7.10. 1992 the DE was,
entrusted to Shri R. S. Knshma for further enquuy The newv

o ‘jfenquny ofﬁcer had clearly mentioned in his report that summons -

A(parwanas) were issued to the PWs and defaulters many times by 5
the then ACP/ Karol Bagh. It is further observed by the enqulry

" oﬁicer that on 17 4.1993 DCP/C was asked as to whether the DE

proceedJngs be contlnued or held in abeyance till avaJlablhty of ;
: : :Shn Deependra Pathak IPS on whose report the DE was 1mt1ated L
;‘»and further that the complamants were res1dJng at distant placesf'v.{ 4“
' in RaJasthan "On perusal of the application DCP/ C ‘desired that
"-the statements recorded dunng the preliminary enquiry could be
) brought on record of the DE proceedmgs when witnesses are no
l longer available, as per provisions of rule 15(3) of the Rules of ..
| 1980  This mémo was received on 27. 4. 1993 _What clearly.‘j

X ,‘ o : AR S
' emerges from the p‘roce_édings conducted_ by the enqu.uy officer is




.. 10028997

19

X tnafc after statements of the two witnesses. namely, S.C. Batra and
D. S.. -Sanga were recorded, attempts were made to serve other
- dmatenal witnesses, like Mahabir Prasad, Virendra Nath.and
- ,Deependra Pathak. The efforts of the department appear to have
| ._'_continued for more than six months. The departmental enquiry, it
may be recalled, was entrusted to R. S. Krishnia on 7.10.1992, and
‘ ne'} made enqniries. from DCP/C on 17.4.1993 as to whether he

: ..should await availability of the witnesses, on which he was told

' that the statements of the witnesses as, named above recorded

,_ during the pre_liﬁiihary enquiry may be brought on records if they

m'ay not be available, as per provisions of rule 15(3) of the Rules of

1980. We did not have an occasion to see the reply of the DCP

IR e X AR

received by the enquiry _cﬂicer pursuant to his enquiries made on
17.4.1993, but it appears to us that even if rule 15(3) might have
: p_een menticned by the said officer, but the rule that may be
applicable would be 16(iii), the salnewould not vitiate the enquiry. s
~ The circumetances as may entail_ bringing on recqrd previcnSIy
'rccorded statements as ‘en‘visaged_:_.‘}lnder rule 16(ii) were _in

-A.existence. Number of attempts, it appears, were made_to secure’

the presence of the three witnesses named above, which proved

<

| abortlve The appe]late authority too. had referred to thlS aspect of

- 'the case and observed that it was a case where Shri Deependra
“ .Pathak', an IPS oflﬁcer,‘whc had conducted-the initial enquiry, was
. 'no‘tzin Delhi as he had been posted outside Delhi, and the other two%_'

witnesses also were residents of Rajasthan and their presence
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, that,

" therefore the enquiry ofﬁcer had sufficient reasons to dlspense
Wlth thelr personal presence. It is too well settled a proposition of
Iaw by now that mention of 4 wrong provision of law or even non-

- 'mentlon of such provision would not vitiate the orders Once the - .

power is available under the statute and has been rrgbtly exercised, | L

mere wrong mention of the rule or section would not make anyib

dlfference As per provisions contamed in rule 16(iii) of the Rules of
1980 the enquuy oﬂicer is ¢mpowered to bring on record earher :
‘statement of any witness whose presence cannot be secured |
mthout undue delay, inconvenience or expense. if he considers . *
such statement necessary. The condition precedent for exer01smg
| thlS power is that such statement has to be recorded and attested
by an ofﬁcer supenor 1n rank to the accused officer, or by a ‘\j
' }' maglstrate or is either 31gned by the person making it or has been ,
recorded by such ofﬁcer dunng an mvestlgatmn or judicial enquuy "'-

v -oor tnal Even unsigned statements can be brought on record but ‘

o .1n t.hat case statement of the officer or magistrate who had recorded
| the statement of the witness concerned has to be recorded We'
‘_:,have seen the statements of the three persons named above Wh.lCh

in fact have been brought on records by the applicants themselves. | o
They are signed by the concerned persons and have been attested
.' ~ by D. S. Sanga, admittedly an oﬂicer superior in rank than the
apphcants and their co- dehnquents D. S. Sanga, as mentioned

above, appeared as a witness in the departmental enquuy and
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proved the statements recorded by him: The provisions»of rule_.
- 16(111), in the facts and circumstances of the case, were applicable

'and therefore, the statements of three witnesses named above

* could be brought on record, SRS S

7. The third and the jast argument raised by Shri Singal * :

that the app]icants: were n'ot provided assistance of defence
s ass1stant to defend them, also appears to-be deVOld O'f any merit. It'
o 1s the case of the respondents and it appears from the impugned
orders as well that the "applicants were indeed provided assistance.
| It is no doubt true that when the ﬁrst two witnesses, namely, S.C.- .
Batra and D. S Sanga were examined, the applicants:might have
o ‘."i}'.fcross-exammed the said witnesses themselves, but from the.

"sequence of  events it appears that an applieation seeking

ass1stance to defend the apphcants, even though came to be made

on 8 7. 1992 but the same was after statements of .these two

&

 witnesses had already been recorded. The enqulry officer n hiS

| ,» 'report has mentioned that the statements of the defaulters were
. recorded ‘They denied the a]legatlons and clalmed regular .
departmental enqun:y, and summons were 1ssued for the next date,
" and on 8.7. 1992 statements of S 'C. Batra and D S. Sanga were .
a recorded It is fafter the statements of the two.witnesses as named °
& '~*‘~:"~'éibové came to be recorded that it has been mentioned in the report
that on the same day defaulter Dev Dutt had moved an apphcatlon

" “for permrss1on to have assistance of parvi oﬂicer Wthh was sent to
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. DCP/ C. It appears that the enquiry officer after receipt of the'~
- application aforesaid did not rec‘ord‘ any further evidence on "_the
/ ' sa1d date and it is only when the approval of the 'DCP came dn‘ |
27 7. 1992 that he recorded statements of other WltnCSSCS on"'
" ': 10 8.1992. Itis not the case of the applicants that one of them had |

'made the application before start of the tnal '“erordjng of

_._ev1dence It has been rather pleaded in para 4. 13 of the OA ﬁled by
| z Ma_]ld Khan that vide application dated 8.7.1992, a:co- dehnquent
requ_ested the enquiry officer to allow services of defence assistant, o
and that written consent of the said defence as31stant was also‘

- ;‘_subm1tted but the enquiry officer verbally dechned to allow the
j‘;,r‘_.e;quest to have a defence. assistant, and further that no written
, i,:::,‘ ord,ers.were, passed by the enquiry officer on that behalf. This

= aSSertlon made in the said para is factually incorrect. - It appears\,\j -
| ";i as mff{lﬁioned above, that immediately on recording of statements _of \,

. two witnesses, namely, S. C. Batra and D. °» Sanga, a request W'as}l::" "}, 1
".-:'received‘.by.the enquiry officer, who sent the sam,e. to the DCP/C for QR
4'.,accordmg approval of providing defence assistant to the apphcants

1' ,.and d1d not record any further evidence on the said date. If it was - )
the case of the applicants that the assistance of defence assistant
\;v.as demanded before statement of the first witness could be g
_r’ecprde.d, they ought to have stated so. The applicants have rather ‘-' “
come up with a ,blatan_t lie that the request made by them on that
behalf was declined by the enquiry officer’ and that tob, verbally.

Once, the enquiry oﬁieer had referred the request to. DCP/C and
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not-declined the request of the applicants on that behalf, it would

..'."'further appear that the request came to be made only after .

o A.;jdispute,‘. The .same, in any case, has been overwhelmmglyproved

statements of two witnesses had already been recorded. The

' ,,_enquuy, in our view, is not vitiated. It further appears to us. that L
s there was sufficient evidence on records to sustam a ﬁndmg of

ok gu,llt The incident as such is not in dispute. Presence of the

apphcants and their co-delinquents at the spot is also not in

e by ‘thex-formallwime-sses éxamined ’by'the ﬁdepartment on that

beha]f The -defaulters ‘while availing the opportunity of leading
e’ﬁdence in their defencé, examined Ravi Kiran Uppal. His

-v'statement was record‘ed oni 18.1:1994:. He stated that on the

\

: :‘ ‘ inter‘ﬁem'ng night ‘of 9/10.6.1992 at abolit 4 a.m. he ’alon"g with his -
i .;_‘.v&vrife,was- going: to Railway- Station for ‘Vaishno Devi from his house |
i atAnand ‘Parbat, and thatat Rani Jhansi“Road ‘picket two
... policemen, orié Sardar Head Constablé afid thie 6ther a Constable
'{._stopped the TSR and-enquired about their ﬁroi/eﬁﬁéﬁt.“’M'eanwhﬂe a
: ,".poli_ce vehiclé (gypsy) - canie to the picket and the: poiiéemen present
| the:re- saluted the person who had corierifi-the gypsy. He asked the |
' TSR.driv'er to move on ‘but the driver told that he "\'ifould"‘move only |

- after seeking permission of the policemen. When he went near the

b :gypsy, he saw that the two'policemen who had 'stopped them were

~asked to sit in the gypsy and thereafter the gypsy took a u-turn and

Tl went towards PS DBG road. He and his wife then moved towards_

- Railway Statlon The witness identified HC Ajaib Smgh and Const
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Majid ‘Khan as the policemen at the picket. The defaulters S A
exammed Ram Singh. The said witness stated that ‘hé" was a TSRA )
o drrver and that on the mtervemng night of 9/10. 6. 1992 he was" s
'. 1commg from Punjabl Bagh General Store Road via Rohtak Road at
; about 12.30 p m. Two passengers asked him to go to Fatehpun in
i' front of Kamal Restaurant and they told that they would pay
}",:Z.PS 20/- and asked him to leave them at Ajmeri Gate. When heb
reached the red hght point near Idgah, the picket staff’ posted there |
.';_HC ‘Ajaib Singh and Const. Majid Khan stopped hrs TSR and after
=formal checking allowed them to proceed. Th_e witness furth,er.
g stated that on  way the “two passengers who were probably fromll

ﬁRaJasthan ‘were:very .annoyed due to the said checking and were

saymg that ‘policemen harass public without any reason, and that
the vy would lodge a.complaint against them and teach them a\
lesson ‘He further stated that the two passengers were drunk. He

left them at Ajmeri Gate 'From the statements‘ of the witnesse's o

e)rammed by the apphcant themselves, it is clear that- the 1nc1dentA

; s not 1n dlspute That two persons fromm Rajasthan were stopped
* and confronted by HC Ajaib 'Singh ‘and const. Majid Khan, is an :
L -~ admitted position.. A police officer came there and took these twosG

. ."‘f’poﬁcemen to the police station is also not in dispute.: PW- 1
* . Inspector S. C..Batra, who was SHO: of the police statlon in h1s
' -, deposition stated that on 10.6.1992 after .receiving 41nformat10n‘_ ; '
: : from the duty officer -he reached police station and found ACP/ UT ¢ 7

o 1
'\ .~ Shri Deependra Pathak present in the pohce station.- On enquiry 1t

-
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was found that HC Ajaib Singh and Const. Majid Khan who. wee

detailed for picket duty at Rani Jhansi Road and HC Dev Dutt and

Const. Shish Ram who were detailed for motorcycle patrolling were

present at the picket at that time and had taken Rs. 4000/- from

one Mahabir Prasad of Jpdhpur while he was going in a TSR along

¢ _}Nlthlhls. friend; Virendra Nath. He further stated that ACP/ UT had
i }recovered this amount -from the possession of HC Ajaib Singh.
" Even .though, Deependra Pathak may have been examined only . °
durmg the pre_li;ninary. enquiry and not in the regular departmental ’.
denquiry, what he did:was witnessed by S. C. Batra. The money was
'A teeovered from iaosse.ss,ionof HC Ajaib -Singh. ‘Shri D. S. Sanga

whd conducted the preliminary enquiry-and recorded statements of ‘

‘ ,examlned and he categorically stated that he had recorded their

- .,.’statements ~.The said statements ‘were exhlblted -He- also stated

that Mahablr Prasad and Virendra Nath had identified all the four R

N :’defalulters. . No cross .,exammatlon- ‘was at -.all-vadverted to this -
| :'wi'itness,- nor 1is there even -a suggestion that he had made false
'stat'em'ent It may. be recailed that the incident is of intervening;
'x-mght of 9/ 10.6.1992. and D. S.x Sanga, had . conducted the |
.liprehmmary enquuy on. 10.6,1992, i.e., immediately after the
. Q'ccnrrenc.e. : Even. though, héi-;may not be-'an':eye witness, but he
d,.;.was reported. the incident - by the: eye yzjtnessesf who - were the'
y :complamants and even though strict -provisions of -the Evidence

. Act may not be apphcable n- departmental proceedings, yet, h1s
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statement would be relevant under prov1s1ons of sectlon 6 of the \§

) sa1d Act. He was told of the incident and robbery mdulged into by

the pohce personnel immediately after the occurrence by those who

o ':,)ag R
o Were themselves robbed. - | N

8. Shri Ankur Gupta, lerned counsel representmg
‘ | apphcant Dev Dutt had additional argument to raize. . He urged

' that lnsofar as, Dev Dutt is concerned, even 1f one is to go by the
" statements of the complamants as made by them in the

_ :.'."‘j__“prehmmary enqulry 10 case could be made..out .against h1m
'Before we may deal vmth this aSpect of the case we€.may mention

:i":_'; ) _"‘ s‘f* (_» .

.that msofar as, presence of applicant Dev Dutt and .others at the

" " : 'spot 1s concerned by v1rtue of duties .assigned to them; proved by

Sl proper ev1dence there ,1s no disp_ute.. It Amaywbe'reca,]led that HC :

Ajalb Smgh and Co_nst ‘Majid Khan were detailed for picket duty at\)
Rani Jhansi Road, PS DBG Road. HC Dev Dutt and Const. Shish -
Ram were also detaﬂed for motorcycle.patrolling - dutv There Is a

B pohce booth at Ram -Jhansi Road . Const. Majid Khan. had taken

Mahablr Prasad and V1rendra Nath 1n31de the police booth ‘where
~ ’7 _.Const ShlSh Ram was already sitting. They started. searchmg

Mahablr Prasad and V1rendra Nath and threatened them by saymg

R

that they were coming from Kamal Restaurant and that they would
y be .arrested, and during. search. Const. Shish Ram - took away S
_Rs 4000/ - from them .When the 1n01dent was reported tq h1gher

| authontles ACP Deependra Pathak along wn:h the complamants X

1

—5_;,‘{
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s came to the picket at Rani Jhansi Road, ‘where complainant

Mahablr Prasad 1dent1ﬁed HC Ajaib Smgh and Const Majid Khan.
On personal search of HC A_]alb singh, Rs. 4000/- were recovered
Deependra Pathak had sent a message on wireless and called HC :
Dev Dutt and Const. Shish Ram ‘in the police station. They too
g 'were identified by Mahabir Prasad. It~h1ay’a1so be recalled that Dev
: Du‘.’t»t‘.was pillion of the motorcycie rider Const. Shish Ram, and
-‘; insofar as, shish Ram is concerned, he was a]ready31tt/1ng inside
the police booth and he:is one of' the persons who searched pocket?s o
. of Mahabir Prasad. In the background of the facts ’as mentioned

above,  we may have a look at'the statement made by Mahabir
" Prasad. ‘He ‘stafed that on 9/6.1992 he came to Delhi with his
- friend Virendr&' Nathm conrirecﬁon w1thbusmess ‘and stayed in
e ‘Hotel Vikrant in Fatehpuri arba. 'He further stafed that at about 1

“~a.m. he¢ and-Virendra Nath were Teturning to their hotel in a three

-'wheeler after ‘watching a picture in Liberty cinema, while one

'constfahle' Majid Khanand HC AJalb Singh, whosenames came to

be dlsclosed to him now on venﬁca’uon were checklng at the check
-“post‘ near Rani Jhansi- Road, idgah. They stopped thelr threc
" "wheeler and asked from * where they were commg, whereupoi’l

*g?,Mahabir Prasad’ told that they were coming after watching a . .-

" -picture. The policemen insisted that they were coming from Kamal

“'Restaurant and took them inside the check p‘ost for"searCh, where

<

"4 0ne pohceman Wwas sitting, whose name later came to be disclosed -

as ‘Shish Ram, who took away Rs.4000/- from Mahabir Prasad and
‘ B
&
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then allowed ;them, to go. He further stated that one motorcvcle
- was parked at some distance from the picket and Dev Dutt, whose
name also came to be disclosed later on, was standing outside, The
statement of Virendra Nath is similar. What is thus proved from
the records i is that all four delinquents were posted for- duty at one
place Two of them, namely, HC A_]alb Smgh and Const. MaJ1d
Khan stopped Mahablr Prasad and Virendra Nath. Three out of /\ -"‘:
four namely, AJa1b Slngh Majid Khan and ShlSh Ram were’ ms1de
the pohce post searchmg the complamants whlle Dev Dutt Who

was one of the motorcychst on duty along w1th ShlSh Ram, was _

s’-"

standlng outside the pohce post with the motorcycle The mere’

e
;‘j b

)

| presence of Dev Dutt outside the police poSt, in totality of the facts )

- and circumstances of ‘the case, as mentloned above would not

K
'
s

absolve him of the charges. Concurrent ﬁndmgs of the enqu1ry *

| "them.. Dev Dutt was standmg outS1de the pohce post The

the: pohce post, Dev Dutt also must have been in a position to see_

Wh_a‘t was going on inside the police post. He could not be silen.'t_,‘_%“f

spectator. Shish. Ram, with whom he was on motofcycle patro]linzgt :

duty of the area, was inside the police post extorting money, along'

w1th other co- dehnquents The circumstances of the case lead to’ '
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AR : the pohce post to see that"some" hlghe'f oﬁiéer or some'other may
i not come; and if they were to ¢ome, he would 31gna1 to those mSIdC
| the pohce post so that they could stop what they were domg He

may not have comm1tted an overt act, but hlS mten'uon appears to .

be the same as that of his co- dehnquents We do not find any

ment in the plea raised by the leamed counsel representmg

*aff-';fapp]icant Dev Dutt that there was no evideneeagainst him.
: 9, Flndmg no merlt m the Orlgmal Apphcatlons, the same
et : :

are dlsmlssed leavmg, however the pames to bear the1r own costs

Y
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