.

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA NMNo. 352/97
Mew Delhi, this the 15‘ day of March, 1288

-HON’BLE SHR! T.N. BHAT, MEMBER (J)
HON’BLE SHRI S.P.BISWAS, MEMBER (A)

In_the matter of:

Mirs. Sushma Jain

Addl. Legislative Counsel

Official Languages Wing

Legislative Department

Ministry of Law & Justice

indian Law !nstt. Buiiding,

Bhagvan Das Road,

New Delhi-1. .... Applicant
(By Advocate: Sh. M.M.Sudan)

Vs,
Union of India through
1. Secretary

Legislative Department
Ministry of Law & Justice

4th Fioor, Shastri Bhavan
Mew Delhi.
2. Chairman
Union Public Service Commission
Dhelpur House,
Shah jahan Recad,
New Delhi.
3. Shri Sunder Lal

Addl . Legisiative Counse!

Official Languages Wing,

Ministry of btaw & Justice

Indian Law Instt. Building

Bhagwan Das Road,

New Delhi. .... Respondents
(By Advocate: Sh. R.V.Sinha for official respondents

Sh. M.K.Dua for private respondentﬁ)

e
ORDER

delivered by Hon'ble Shri T.N.Bhat, Member (J)

This O0OA ‘haé been filed by Mrs. Sushma Jain,
Additional Legislative Counsel in the Official Languages
Wing of the lLegislative Department, Ministr& of Law and
Justice, seeliing promotion to the post of Jeoint éecretary

ana legislative Counsel (Js & LC, for short) which had
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fallen vacant on accouni of temporary downgradation one
post of Additional Secretary in the aforesaid wing of the
Legislative Department. The applicant had earlier also

come to the Tﬁiﬁunal with OA No. 2084/85 assailing the
recommendation of the DPC which had recommended the name
of Resp. .Ne.3, namely, Sh. Suggnder tal to the aforesaid
post and the Tribunal had byu;;e order dated 17.9.88
allowed that OA by quashing the recommendation of the DéC

held on 18.10.85 and the action taken by the respondents

pursuant theretc in promocting Resp. No.§.

2. ; It appears that the applicant had
subseguntly filed another OA, being OA MNo.2522/96, which
assailed the DPC proceedings held in pursuance to the
directions of the Tribuna! in DA-2084/85, but the
applicant later socught permission to withdfaw QOA-2522/98
‘and was alsc granted liberty to approach afresh in case
her grievance iremains. The applicant has now filed the
instant OA stating tha{ her grievance still remained; as
the cfficial respondents have refused to turn down the
recommendation of the révievaPC helfd later and have

persisted with the action of granting promotion to Réép.

No.3. It needé .tc be stated here that after the passing
of the qugment in 0QA-2084/85 the official respondents
Yevien!
held a fz==h DPC which again recommended the name of Resp.
A “/"
No.3.
3. The applicant has assailed the fresh

recommendation of the DPC main!ly on the gréund that two

out of the Members -constituting the DPC belonged *o the
N

reserved category and this has resulted in undue favour

being shown tto Resp.. HMNoc.3 who alsc belcngs to the
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reserved category. Secondly, it is contended tha¥_iHe DPC
had failed tc consider the latest'ACRs pertaining tc the
vears immediately preceding the date of holding of the DPC
and had wrongl!y considered some ear!ier ACRs of the
applicant and Resp. No.3. According to the applicant she
had secured much better gradings in the ACRs than those
sectired by Resp. Mo.3 and there was no reasonh why Resp.
No.2 should have been prefered over her. Ancther peoint
which is raised by way of amendment to ‘the OA is that at
the relevant time when the DPC met there was no post ih

existence against which the DPC cculd have proceeded with

“the selection, as the post of JS & LC against which the

selection had earlier been made was later downgraded and
Resp. HMeo.3 was reverted toc the aforesaid downgraded post.
According .toe the applicant the post of JS & LC having
remained vacanht . for more than‘one vear .wou!d ctherwise

alsc lapse and cease {o be in existence.

4. The respondents have filed detailed reply

statements eepaﬁately. The official respondents in their

counriterr reply have denied the contentions raised by the
applicant in the OA and have averred that the relevant

ACRs have been taken intc consideration by the DPC and on

‘the basis of comparative assessment of the applicant and

i -~

Resp. HNo.3 has r;commended the name of Resp. No.3 and
. ’\u./" )

that this Tribunal cannot sit in appeal over the

proceedings held by'the DFC. The conatitution of-the DPC

has alsc been defended by the respondents and it is stated

that the mere fact that two of the members constituting
the DPC belonged . to the reserved category cannct render
the recommendaticns made by the DPC invalid or otherwise

improper.  On the question of existence of 1i1he post

Lo
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respondents have stated that it is only as a Aporary
measure that the post of JS & LC was downgraded with =&
view to accommodate Resp. No.3 on his .reversion én
puirrsuance to the judgment of the Tribunal in dA—2@84/95
and that as soon as the recommendations are accepted the
post shall automatically be upgraded .to its original
position. It is emphatically denied that on the basis of
comparative assessment the applicant would get a better
grading than Resp. No.3 and it is averred that the DPC
had on proper assessment of the ACRs of both the
candidates recommended the name of Resp. No.3.

5. Resp. Ne.3 in a separate canter reply,
apart from repeating the averments made by Resp. No.1 & 2,
has taken the plea that the ihstant OA is hit by the
principle of res judicata as the applicant had earlier

withdrawn 0A-2522/86 and t{hereafter nc fresh cause of

action has accrued to him.

6. The respondents have further taken the plea
that the ACRs 'of both the candidates were assessed under
the "failing which” clause in the Recruitment Rules which

malke perséns with 3 vyears experience in the grade of

Additional Legislative Counsek (ALC, for short) and,
failing that, . with experience of 8 years combined service
in the grade of ALC and Deputy Legislative Counsei (DLC,
for short) eligible for consideration. According to the
respondents, since neither of the twe candidates had thé
requisfte experience in ALC’'s grade the DéC ‘couid havé

validly gone back to their ACRs as DLC's and no fault

could be found with this procedure adopted by fhe DPC.

l/\&{vbv~>f;////// . .
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7. The app!licant has filed rejoinders the
xcounfer reblies fited by the two sets of respondents in
which the contenticns raised 'in. the OA have been

reiterated.

8. We have heard the learned counsel for the
parties at some length and have perused the material on
record.

Q. We will first deal with the guestion as to

whether there was a post available against which the DPC
could consider the candidates. ' In this regard the
respondents have taken the plea that since the Tribunai

vide judgment dated 17.9.88 quashed the appointment of

- Resp. No.3 as JS & LC and since, in the meantime, post of
ALC had already been filled up the only course left with

{he réspondents was tc downgrade the post of JS & LC to
ALC and to appoint Resp. No.3 on his reversion to the
said post. In reply, the learned counsel for the
applicant haé afgued that the respondeqts already knew
that the appointment of Resp. No.3 ito the post of JS & LC
was under challenge but that even so the respondents had
deliberately filled up the post of ALC. According to the
applicant the respondents had done this only with a view
to present the applicant and the Tribunal! with the fait
accompli of the non—-existence of a post to which Resp.
No.3 could be reverted if his appointment tc the post of
JS & LC was quashed. On a careful consideration of the
rival contentiqms we find curselves unéb{e 1o agree with
the applicant’'s contention. We are of the considered view

that the respondents have itaken the most appropriate step

- P[\"\'/”/ww/ .



[ 681

which was possible in the circumstances by downgrading the
: fwoet of JS & LC and accommodating Resp. No.3 agafnst the

downgraded post.

10. We are further convinced that the
downgradaticon of the post of JS & LC was only a temporary

measure and the respondents could validly hoid a DPC for

filling up the post of JS & LC in pursuance 'td the
directions of the Tribunal. In this regard, it would be
necessary toc remember that a DPC can be held even for
fitling up an anticipated vacancy. In the instant case,

the vacancy was not merely anticipated but was very much

in existence but for the fact that it had to be
temperarily 'downgraded sco that Resp.' No.3 could on his

reversion be appointed to the downgraded post.

1. As regards the comparative merit of the

applicant and Resp. No.3, we agree with the contenticn of

O

L

the respondents that it is for the DPC tc consider the
oompafative' merit of the cahdidates and for this purpose
to resort to giving its own gradings. We alsc do not find
any material Turnished by the applicant to  support her
plea that she Had secured much better gradings in the
different ACRs than Resp. No.3. There is no presumption
that the DPC must have fallen into error in considering

the various ACRs of the candidates.

12. We alsoc find much merit in the contention

G
o

the respondents that neither of the two candidates
having completed +the requisite 3 vears service as on the

da

~r

e when the original DPC was heid, the review DPC cou!ld
have talen into consideration their ACRs as DLC s =zlsc.

" /’
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While conceding that ordinarily the ACRs of a period

#immediately prior to the date of holding of the DPC are

@A to be considered we do not consider it as a
contravention of the rules and guidelines on the subject

if the DPC considers even those ACRs which related to an

earlier period, particularly so when the candidates have
not completed the requisite experience in the feeder
cadre. Furthermore, the DPC could have otherwise also

considered the ACRs of § to 7 years as conceded by the
applicant in the OA and there is no reason to believe that
the DPC has in the instant case gone beveond the aforesaid

period.

13 ‘It further needs tc be mentioned that the
second DPC held after the Tribungl% judgment in 0A-2084/85
was only a review DPC and only those ACRs could have béen
considered which were recorded prior in point of time +to
the date of the original DPC. Not only that but also the
vacancy having arisen some time i1 1983 the respondents
could, theréfore, validly consider even those ACRs which

pertained to a period prior to 1883.

4. The applicant also seeks to make much
capital out of the fact that she has undergone =ome

training in Barbados in Legislative Drafting. But Resp.

Nc.3 also had undergone a similar training in London. In
these circumstances. it cannot be said that the applicant
was per se a canhdidate having mére merit than Resp. No.3.

15. The applicant’s counsel has laid much
emphasis on  the point that the DPC was not properiy
constituted. This contenffon'is made primarily cn  the
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basis of the finding recorded by the Tribu in its
judgment in QA-2084/Q%5. In that judgment it was held that
in the original DPC more than one Member belonging to the

SC/ST category had been co-opted and that this would be in
contravention of the office order dated 8.8.95 according
toc which the DPC should consist of four Members out of
whom cone should beloné to the SC/ST category. In para 11
cf the judgment it has been pointed ocut that the DPC
Shoufd be headed by the Chairman or a Member of the UPC,
the second Member should be the Secretary of the
Legistative Department and the third Member should be of
the level of Additiona! Secretary of the Legislative
Department. The fourth Member has to be an cfficer of the
appropriate leve! but he should beloﬁg to the SC/ST
category. It was furtﬁer held on facts that an additional
membes be!onging tc the SC/ST category  having besen
Co~opted in the DPC held on 18.10.85, the constitution of
the DPC would be rendered/il!ega{. However, sco far as the
revisw DPC is conberned it is not disputed that cne of the
ex officic Members of the DPC whc came from the U.P.S.C.
belonged to the reserved category and only one other
officer belonging to the SC/ST category was co~opted. The

offi

¢]

e order or the other guidelines having a bearing on
the subject nowhere provide that if one of the ex—officio
Members of the DPC belongs to a reseprved category no other

Member from that category should be co-opted.

We  may further add that the judgment of the
Tribunal in O0A-2084/95 is under challenge before the Apex
Court and the SLP filed against the judgment is still

\

pending.

tb»%b’b"f/
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fn the above view of the matter no fauli\czh be
& found with the constitution of the review DPC. This

1

ground taken by the applicant alsc accordingiy faiis and

18 On the respondent’'s contention regarding
the plea cof res judicata, we do not find much merit in it.
As already mentioned, the applicant had been granted

permission to withdraw CA-2522/96 with tiberty to file a

fresh OA. There was no condition that a fresh OA could be

N( filed only if a fresh cause of acticn accrued. However .
the learned counse! for the app!icant has stated that it
Was oty on 12.2.97 that the ACC approved the

recommendations of the review DPC and that, therefore, =
fresh cause of action did accrue to the applicant. This

contention canncti be easily brushed aside.

17. tn the conspectus of the facis and
circumstances discussed above we find nc ground to
interfere with_ the ~ecommendations of the review DPC és
approvaed by the Appcintments Committse of the Cabinet

\({ (ACCY. Viewed as such this OA is liable to be dismissed.

1] in the result this QA is dismissed, but

without any crder as tc cost.

-

SL: .
( SW {T.M. BHAT )

Member (J)
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