
CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH; NEW DELHI

OA No. 352/97

New Delhi , this the day of March, 1999

HON'BLE SHRI T.N. BHAT, MEMBER (J)
HON'BLE SHRI S.P.BISWAS, MEMBER (A)

j n the matter of:

Mrs. Sushma Jain

Add I . Legislat ive Counsel
Official Languages Wing
Legislative Department
Ministry of Law & Just ice
Indian Law Instt. Bui lding,
Bhagvan Das Road,
New DeIh i-1 .

(By Advocate: Sh. M.M.Sudan)

b
0K

AppI i can t

Vs .

Union of India through

1 Secretary
Legislat ive Department
Ministry of Lav/ & Justice
4th Floor, Shastri Bhavan
New DeIh i .

Cha i rman

Union Pub I ic Service Commission
DhcI pur House,
Shahjahan Road,
New De I h i .

3 .

Responden ts

S h r i S Li n d e r L a I

Add i . Leg i sI at i ve CounseI
Official Languages Wing,
Ministry of Law & Just ice
Indian Law Instt . Bui lding
Bhagwan Das Road,
New DeIh i . . .

(By .Advocate: Sh. R.V.Sinha foi" official respondents
Sh , M . K.. Dua for private respondent^)

ORDER

del ivered by Hon'bIe Shri T.N.Bhat, Member (J)

Th i s OA has been f i Ied by Mrs. Sushma Ja i n,

Addit ional Legislat ive Counsel in the Official Languages

Wing of the Legislat ive Department, Ministry of Law and

Just ice, seef'.ing promot ion to the post of Joint Secretary

and Legislat ive Counsel (JS & LC, for short) which had
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fal len vacant on account of temporary downgradationV^^/one

post of Addi t ional Secretary in the aforesaid wing of the

Legislative Department . The appl icant had earl ier also

come to the Tribunal with OA No. 2084/95 assai l ing the

recommendation of the DPC which had recommended the name

of Resp. .No.3, namely, Sh. Su;^der Lai to the aforesaid

post and the Tribunal had by the order dated 17.9.96

al lowed that OA by quashing the recommendation of the DPC

held on 18.10.95 and the act ion taken by the respondents

pursuant thereto in promot ing Resp. No.3.

?. I t appears that the appl icant had

subsequntly fi led another OA. being OA No.2522/96, which

assai led the DPC proceedings held in pursuance to the

direct ions of the Tribunal in OA-2084/95, but the

appl icant later sought permission to wi thdraw OA-2522/96

and was also granted l iberty to approach afresh in case

her grievance r-ema i ns . The app 1 icant has now f i 1 ed the

instant OA stat ing that her grievance sti l l remained, as

the official respondents have refused to turn down the

recommendat ion of the review DPC held later and have

persisted wi th the action of grant i tig promotion to Resp.

No.3. I t needs . to be stated here that after the passing

of the judgment in OA-2084/95 the official respondents

held a DPC which again recommended the name of Resp.

No. 3 .

3. The app1 icant has assai led the fresh

recommendation of the DPC mainly on the ground that two

out of the Membei's const i tut ing the DPC belonged to the
A.

reserved category and this has resulted in undue favour

being shown to Resp. , Mo.3 who also belongs to the
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reserved category. Secondly, i t is contended

had fai led to consider the latest ACRs pertaining to the

years immediately preceding " the date of holding of the DPC

and had wrongly considered some earl ier ACRs of the

appl icant and Resp . No . 3 . .According to the appl icant she

had secured much better gradings in the ACRs than those

secured by Resp. Mo.3 and there was no reason why Resp.

No. 3 should fsave been prefered over her. Another point

which is raised by way of amendment to the OA is that at

the relevant t ime when the DPC met there was no post in

existence against which the DPC could have proceeded with

the select ion, as the post of JS & LC against which the

select ion had earl ier been made was later downgraded and

Resp. No.3 was reverted to the aforesaid downgraded post.

According . to the appI leant the post of JS & LC having

renria i ned vacant . for more than one year would otherwise

also lapse and cease to be in existence.

4. The respondents have fi led detai led reply

statements separately. The official r-espondent.s in their

counter reply have denied the contentions raised by the

app! icant in the OA and have averred that the relevant

ACRs have been taken into considerat ion by the DPC and' on

the basis of comparat ive assessment of the appl icant and
•J'

Resp. No.3 has recommended the name of Resp. No.3 and
A

that this ir ibunal cannot si t in appeal over the

proceedings held by the DPC. The const itut ion of the DPC

has also been defended by the respondents and i t is .stated

that the mere fact the two of the members const i tut i ng

the DPC belonged . to the r-eserved category cannot render

the recommendat ions made, by the DPC inval id or otherwise

improper. On the quest ion of existence of the post

'i/y
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respondents have stated that i t is only as a \L&f^iporary

measure that the post of JS & LC was downgraded wi th a

view to accommodate ^Resp. No,3 on his .reversion in

pui-suance to the. judgment of the Tribunal in OA-2084/95

and that as soon as the recommendat ions are accepted the

post shaI I automat icaI iy be upgraded to its original

posi t ion. I t is emphat ical ly denied that on the basis of

comparat ive assessment the appl icant would get a better

grading than Resp. No.3 and i t is averred that the DPC

had on proper assessment of the ACRs of both the

y. caridi dates recommended the name of Resp. No. 3.

5. Resp. No.3 in a separate counter reply,

apart from repeat ing the averments made by Resp. No. 1 & 2.^

has taken the plea that .the instant OA i s hi t by the

principle of res Judicata as the app1 leant had earl ier

withdrawn OA-2522/96 and thereafter no fresh cause of

act ion has accrued to him.

6. The respondents have further taken the. plea

that the ACRs of both the candidates were assessed under

the "fai l ing which" clause in the Recrui tment Rules v/h i ch

make persons wi th 3 years experience in the grade of

Addi t ional Legisjat ive Counsel (ALC, for short) and,

fai l ing that , .wi th experience of 8 years comb i ned service

in the grade of ALC and Deputy Legislat ive Counsel CDLC,

for sliort) el igible for considei^at ion. .According to the

respondents, since neither of the two candidates had the

reqii isi te experience in ALC Ts grade the DPC could have

va I i d I y gone back to their ACRs as DLC's and no faul t-

could be found wi th tit is procedure adopted by the DPC.
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7. . The appl icant has fi led re jo i nder^—trt) the

.icounter repl ies fi led by the two sets of respondents in
y

which the contentions raised in the OA have been

r^ei terated.

8- We have heard the learned counsel for the

parties at some length and have perused the material on

record.

,  9- We wi l l , first deal with the quest ion as to

whether there was a post ava i 1 ab 1 e "against which the DPC

could consider the candidates. In this regard the

respondents have taken the plea that since the Tribunal

vide Judgment dated 17.9.96 quashed the appointment of

- Resp. No.3 as JS & LC and since, in the meantime, post of

ALC had already been fi l led up the only course left with

the respondents v^a.s to dov^ngrade the post of JS & LC to

ALC and to appoint Resp. No.3 on his reversion to the

said post. In reply, the learned counsel for the

appl icant has argued that the respondents already knew

that the appointment of Resp. No.3 to the post of JS & LC

was under chal lenge but that even so the respondents had

del iberately fi l led up the post of ALC. According to the

appl icant tlie respondents had done this only y/ i th a view

to present the appl icant and the Tribunal with the fai t

accompl i of the non-existence of a post to v/hich Resp.

No.3 could be reverted if his appointment to the post of

JS & LC was quashed. On a careful consideration of the

rival content ions we find ourselves unable to agree with

the app i icant s coritent ion. We are of the considered view

that the respondents have taken the most appropriate step
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which was possible in the circumstances by downgrading the

^-)Osi of JS & LC and accommodat ing Reap. No. 3 against the

downgraded post ,

10- We are further convinced that the

downgradat 1 on of the post of JS & LC was only a temporary

measure and the respondents could vaI idly hold a DPC for

fi l l ing up the post of JS & LC in pursuance to the

direct ions of the Tribunal . In this regard, it would be

necessary to remember that a DPC can be held even for

fi l l ing up an ant icipated vacancy. In the instant case,

the vacancy was not merely ant icipated but was very much

in existence but for the fact that i t had to be

temporari ly downgraded so that Resp. No.3 could on his

reversion bo appointed to the downgraded post.

11 . As regards the comparat ive meri t of the

appl icant and Resp. No.3, we agree wi th the content ion of

tlie i^espondents that i t is for the DPC to consider the

comparat ive meri t of the candidates and for this purpose

to resort to giving its own gradings. We also do not find

any material Furnislied by the appl icant to' support her

plea that she had secured much better gradings in the

di fferent .ACRs than Resp. No . 3 . There is no pi'ssuiript i on

that the DPC must have fa I I en into error in considering

the various ACRs of the candidates.

12. We aiso find much merit in the content ion

of the i-esponden ts timt nei ther of the two candidates

having completed the requisi te 3 years service as on the

date when the oi'iginal DPC was tie id, tite review DPC could

have taken into considerat ion their ACRs as DLC's also.

/L
/c
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Whi le conceding that ordinari ly the ACRs of a period

^immediately prior to the date of holding of the DPC are

to be considered we do not consider it as a

corst ravent i on of the rules and guidel ines on the subject

if the DPC considers even those ACRs which related to an

earl ier period, particularly so Vt/hen the candidates have

not completed the requisi te experience in the feeder

cadre. Furthermore, the DPC could have otherwise also

cotisidered the ACRs of 5 to 7 years as conceded by the

appI icant in the OA and there is no reason to be I ieve that

the DPC has in the instant case gone beyond the aforesaid

per i od.

1 - I t further needs to be ment ioned that the
)

second DPC held after the Tribunal's Judgment in OA-2084/95

was ort I y a review DPC and only those ACRs could have been

considered v/hich were recorded prior in point of t ime to

the date of the original DPC. Not only that but also the

vacancy having arisen some t ime in 1993 the respondents-

could, therefore, vaI idly consider even those ACRs which

pertained to a period prior to 1993.

14. The appl icant also seeks to make much

capital out of the fact that she has undergone some

training in Barbados in Legislative Draft ing. But Resp.

No.3 also had undergone a simi lar training in London. in

these circumstances. i t cannot be said that the. appl icant

was per se a candidate having more meri t than Resp. No.3.

t.'S. The appl icant's counsel has laid much

emphasis on tl^ie point that the DPC was not properly

const i tuted. This content ion is made primari ly on the

K

\  / Cv'
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basis of the finding recorded by the TribuVia-f in i ts

^  judgment in OA-2084/95. In that judgment it was held that

in the original DPC more than one Member belonging to the

SC/ST category had been co-opted and that this would be in

contravent ion of the office order dated 9.8.95 according

to which the DPC should consist of four Members out of

whom one should belong to the SC/SJ category. In para 11

of the jLjdgrnent i t has been pointed out that the DPC

should be headed by the Chairman or a Member of the UPC,

the second Member should be the Secretary of the

Legislative Department and the thjrd Member should be of

the level of .Addi t ional Secretary of the Legislat ive

Department. The fourth Member has to be an officer of the

appropriate level but he should belong to the SC/ST

category. I t was further held on facts that an addi t ional

membei~ belonging to the SC/ST category' having been

co-opted in the DPC held on 18.10.95, the const i tution of

the DPC would be rendered i l legal . However, so far as the

review DPC is concerned i t is not disputed that one of the

ex officio Members of the DPC who came from the U.P.S.C.

belonged to the reserved category and only one other

officer belonging to the SC/ST category was co-opted. The

Oi fice order oi' the other gii idel ines having a bearing on

the subject nowhere provide that if one of the ex-officio

Merribers of the DPC belongs to a reserved category no other

Membei fi'om that category should be co-opted.

We may further add that the judgment of the

Tribunal in OA-2084/95 is under chal lenge before the Apex

Coru-t and the SLP f | 1 ed against the judgment is sti l l
\

pend i ng.

Ay

y
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In the above view of the matter no faul tVi;,2rh be

0 found with the const i tution of the review DPC. This

ground tal<en by thie app 1 i carrt also accordingly fai Is and

is hei-eby rejected.

^  On the respondent's content ion regarding

the plea of res Judicata, we do not f ind much mer i t in i t .

As a 1 ready ment ioned, the app 1 icant had been granted

permission to wi thdraw 0A-2522./96 wi th I iberty to fi le a

fresh OA. There was no condi t ion that a fresh OA couid be

fi led only i f a fresh cause of act ion accrued. However,

the learned counsel for the app 1 icant has stated tliat i t

was o!', ly opi 13.2.97 that the ACC approved the

I  ' 0 C O i i irirnenda 1 i ons of the review DPC and that , tlierefore

fresl'i cause of act ion did accrue to ttis appl icant . This

content ion cannot be easi ly brushed aside.

V

17. In 11"! e conspectus of the facts a n d

c i i^cums tances discussed above we find no ground to

iriterfere w i t l-i the recommendat ions of the review DPC as

approved by the Appointments Commi ttee of the Cabinet

(,ACC) . Viewed as such this OA is l iable to be dismissed.

'n the i^esLi l t this OA is dismissed, biit

wi thout any order as to cost .

(  T.M. BHAT )
Member (J)

' sd '


