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CENTRAL ADMINISTRATIVE TRIBUNAL, PRltoM
IpA No. 2410/96 alongwith OAs No. 2/431/96,

OA 2^6/96, imsi busi, 14^4/^6, .
^1871/96, 2216/96, \^16/97, 894/97, 257/956 aFfcl '^^i'/9

0

New Delhi, this 24th ciay\of OctO'lD-eh,' i4^i
Hon ble Dr. Jose P. Ve.r ghese, Vice-Chadtr^ni^Vi'/^

Hon'ble Shri S.P. Biswas, Merribe'-r(U')'Merribe'-r ikf

i

S/Shri i
1 . Parmender Kumar '

Vill. & PC Tharrampuri, iDt. Rewari
2. Surender Kumar

Vill. Mamdiya Assampur, ;P0 Khari
Dt. Rewari (Haryana)

3. Dilbag Hussairi
Vill. Autha, PO Shahchokha
Dt. Gurgapn

4. Krishan Kumar
Vill. & PC Mokehera, Dt.G'urqaon

5. Alimed Khan ; "
Vill. Hajipur, PC Punhama'-
Dt. Gurgaon i,
Pradeep Kumar
Vill. PO Sidhma, Dt. Mahendergarh.
Balwan Singh ; -
Vill. Balour, PO Bahadurgarh
Dt. Rohtak ^
Subhash C^land
Vill. Kharkhoda, Ward No.
Dt. . Sonepat
Vikram Singh: v ■
Vill. Dhasera, PO Bikaner ifeh. Rewari'
Rajender Kumar ?
Vill. & PO Kalwari . ;
Dt. Gurgaon 1
Jai Prakash \
Vill. Bhakli PO Kosli, Dt. Rewari | . j. . ^

i . Appl iiisa-ritfs? r'fi'
5  OA 24f110^'

(All through Mrs. Avnish Ahlawat, Advocas^eJ'

1 . Naresh Kumar d
Vill. & PO Bharawas ; I .
Teh. Rewari , [

2. Umed Singh | ;
Vill. & PO Sehlang I !
Teh. Dt. Mahendragarh

3. Vijay Singh
Vill.Tigra, PO Gujarwas
Teh. Narnaul, Dt.Mahendragarh

4. Mam Chand . ^
Vill. Mandhewali, PO Tigan, Teh. Ba 1 li:p|io?/V-lL

,  Dt. Faridabad I T
5. Ravinder Singh 1 1

Vill, Bhelpa, PORithoj • I
Teh. Sohna,' Dt. Gurgaon ^ '

6. Basant Ram,
Vill. & PO t)hani
Teh. Jhaj^ar, Ct, Rohtak

6

.  7

8

9

1 0

1 1 ,

t ■-
w



-2-

(3
7. Pop Singh , - ' ,,

Vill. p6 Badshahpur
Dt. Gurgaon .. .

8. Subhash Chand ; ■

i  j.Vil.l,. Lakhu.was, PO Sohna ,•• •
Teh.:..Sona, Dt. Gurgaon

9. Vikram Kumar .

Vill. & PO Badshahpur, Dt. Gurgaon

(All through Advocate Mrs. Avnish Ahlawat)

n <6

.! i

Applican ts
in OA ,243 1/96

Woman:; Constable Stiakuntala .
451, Bawana, Delhi-39 .. Applicant in OA

250.8/96! , ;
(Through .JAdvocate, Mrs., Aynish, AhlawatT ; . . ,

Pramod Kumar Ve.rma

58, Ahir Mohalla, Mogis Talab
Bhopal . .'^"'Applicant in OA

2523/96~ ;
(Through Advocate Mrs. Avnish /hlawat), i,;. ,. a,'

fi:-

versus

1 . Commissioner of Police

Police Hqrs., New Delhi-2

2, Shri N.S. Rana

Addl. Commissioner' of Police -,' :
Delhi Police, Delhi , ; '

3. Addl. Deputy Commissioner of Police
■  ■ ^East Dt. .Delhi .

J M' 4. Addl. Dy. Commissioner of Police
SouthDt., Delhi Police, Hauz Khas

5. Dy. Commissioner of Police

II Battalion, Delhi Armed Police .
Kingsway Camp, New Delhi Respondents

P,
j i

1.

2.

3.

4V

Shri Manphool Singh
Vill. Bahar Kalan, PO Mazra Sawaraj
Dt. Rewari

Ajay Kumar
Vill. & PO Bhrtala

Dt. Rewari

Naresh Kumar

Vill, PO Neela Heri,
\ Ra-j hKariwar

Gaon, PO

Dt. Rohtak

kanerVill. Naya

6.

7.

Btl-^Re'War i'- -'h.-5\' iA- -i ;

Anil .KUmarh.A:A /j.:. ( Ir,....:
Vill.; & PO Raliawas

Dt. Rewari

Jai; Prakash .c ,

137,^ Rah jit Nagar, New Delhi
Ishwar Singh
Vill. Bachhod, Dt. Mohindergarh

4



'"■k "'1^ #■-''
?t;v^'  >*i

•fm

<m

li
I

1
-3

'  ■ , -3-; ..

8. Sat Pal
Vill. 8.P0 Rajgarh

I Dt. Bhlwarii'
9. *Kanwal Singh

PO Krishna Nagar,Teh.Narnaul
Dt.Mohindergarh

(All through Shri Shyam Babu,

Vinod Kumar i '
Vill. Kalaka, PO Majra Gurdass
Dt. Rewari

.. : Applicants in
2636/96

te)

A p p 1 ica rvt in. OA 2 A / 9 7

Subhash Chander / ^ r^, .7/07
Vill. PO Mastapur, Dt. Rewari .. AppT icant. iri . 52/.

(All through Shri Shyam Babu, Advoeate)
■  . versus •

Union of India, through

1 . Secretary , , .
M/Home Affairs, North Block, New Delhi

2. Chief Secretary ; /' ■ '
Govt, of NCI of Delhi, Delhi ,

3. Commissioner of Poiice'
Police Hqrs. , New Delhi ,

a. Dy. Commissioner of Police ^
2lid En . DAP, Kingsway Camp, New Delhi. .,Respor.den ts

I
}

1 . Rajesh Kumar Vadav
2. Vikram Singh
3. Pradeep Singh
4. Krishna Avtai
5. Vikas Yadav
6. Ved Prakash
7. Satya Prakash
8. Rajesh Kumar
9. Ramniwas

10. Karan Singh
1  1 . Mukesh Raj "
12. Sudesh Kumar
13. Manish Yadav
14. Mahaveer Prasad Applicants in-OAd484/96

all c/o Shri Naresh Kaushik & Arun Yadav, lAdvocateS,
25, Bazar Lane, Bengali Market, New Delhi) ; :

Mukesh Singh ' ../ i
Vill. Lisan, Teh. Rewari, Dt. Rewari , v.; i Applicant in

■  : • T 551/93:
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1. Rajnish Kumar »
2. Sufider Lai
3. Rajbir

Parmod Kumar
5. Sukhbir
6. Jitender Kumar
7. Prem Chand , ■ • :

Ra j i n der- Singh' Appiican ts In OA 1 a41 / ?68
(

•  • "I

■{

all c/o Shri Naresh Kaushik & Arun Yadav;,. Advocatesi

Subhas.h Saini • a ' / /'
Vill. Gurgaon, Garni Mohla;,, ,G,ur.gaorr .... ;Ao,p..li:cant

in OA 1§_Z.I/96
(Through Advocate Shri Arun Yadav)

1. Sandeep Yadav
KankaRola, Dt. Gurgaon

2. Iqbal
Badhas, Dt.Gurgaon

3. Satya. Pal
Padheni, Gurgaon Dt. . . Ap:p:l;i,.o,ari,ts i.n; OA 2216/96

(Through Advocate Shri Naresh Kaushik & Arun Yadav)

Pur ushotam Singh i : v v ; a aa'
Vill. & PO Dakhora, . Teh, Korli
Dt. Rewari v ,. , . ' ■ v.
Mahesh Kumar , . . a • . . : , r ■ . ; - . ,
Vill. & PO Dakhora ,
Teh. Korli, Dt. Rewari
Subash Chand ' ; : / -r L
Vill. Mandola, Dt. Rewari
Sahi Ram > a ; • : ' , .
Vill.Seka, Dt. Mahi,nder gar h . .Applicants in OA 316/

\ 97 ■
(Through Advocates Shri Naresh Kaushik & Arun Yadav)

Surender Singh
Vill. Manuwas, Dt. Gurgaon .. Applicant in OA 894796

(Through Advocates Shri Naresh Kaushik & Arun.Yadav)

versus - ■

1 Secretary
Ministry of Home
North Block, New Delhi

Chief- Secretary
Govt. of NCT of Delhi
5^; Sham Math Marg, Delhi

Commissioner of Police
Police Hqrs. , MSO Building
New Delhi Respondents;

i
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Naresh Kumar

Ram Phal

Krishall Kumar . --— ^

Manoj Kumar, s/o Shri Suraj Bhan
Manoj Kumar, s/o Shri Mahdhir Singh'.
San jay Kumar :

Jai. Kishan . . Applicants OA 2 57/9 7
1 c/o Shri Oinesh Yadav, Advocate, 789, Western
ng, Tis~ Hazari Courts, 'Delhi -r'

versus

Secretary

M/Horrie Affairs
North Block, New Delhi

Secretar y

Govt,. of NOT of Delhii

.5, ,Sham Nath Marg, Delhi

3. Commissioner of Police .

Police Hqrs. , MSG Bldg. , New Delhi • - r: .

4. Dy. Commissioner of Police ; . v
Ilnd Bn., Delhi Armed Police, Del hi..Kespondents;

■■ !

Sushma Yadav ' '

516/5, Mehrauli ; , i , = ' ' t
New Delhi ' • • Applicant in OA 452/97

.  (By Advocaz'te Shri Shankar Raju

versus

1 , Secretary

M/Home Affairs .

North Block, New Delhi

2, Commissioner of Police

Police Hqrs.
MSG'Building, New Delhi

3, Addl, Dy. Commisssioner Of police
Ilnd SouthOistrict

P.S. Kau2 Khas, New Delhi ■; Respo.nde.D.ts

(Shri ArUn Bhardwaj and Shri Raj Singh, Advocates for
respondents) .

i  )
i  I 7.7^^ -
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Hon'ble Shri S.P. Biswas
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-■ The applicant's, 73 1 n number,,^1,0; thes.e p6 Original

Applilcations: belong t;0;;Qther,,Bapkwar,pl Communities (OBC

forv-Sihort ) .:ha%l Ins - fnpstl y; from , Haryana and other

neighbouring states. They - are aQgrleved by (i)

termination of their services abruptly(as in ; OAs

No.:2410/96, \ 2431/96 , 2^6/96, 2523/96 and 452/97 ), (ii)

cancellation of. .candidatures after selection (in OAs

No. 2636/96, .24/9/, . 52/971, 257/97 316/97.:and 894/97) and

(iii) non-issue ,of offers' of, , appplntment though

empanelled v (in OAs No. 1841/96, . 1:557/96, 1484/96,

2216/96', 1;87i/9e);.; CThe Wain plank of appl leants' attack

i s that; ■: it at ,no; r : ' stage ,; • : . :i=.e . before

"NdtifiGatiori '/8.-6.95 )l, r at : the stage of issuing

subsequent, corri gendum :(29. 7 . 96) - /and whi 1 e hoi di ng

interview (1st i week of December/9B), none of the

f irariPi dates/ Were told that their names Pave to be found

not only in the State Lists of OBCs but also In .the

Central List and that the certificate produced has to be

as-per ■ profprma: prescribed in appendix 3 of DoPT's, ; OM

/  rdatecfc 23;.i1;v95-.v Pence the. "principle of Estoppel is

^ 1 eividentty 1 n thel r-favour.. " ,

n4-

i

.  •)

3

r

'i S

i I

2.- It rhas ibe'en further, submitted that: in view of/the

■  resolution = Oy - the' Mini stry .of Wei f are dated 6 .12 . 96 ,

respondents ■" are;."duty :bound to issue appointment letters

■  to the ' 'appTloants^ 1^ pursuance of the selection that

tOokp»lace in/i995.'' 'r :k

3. While oppdslrig. ■ the : claims . of the applicants,

respondents have mainly relied upon the following:

1

(I ,

ii i

jUL
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(i) That . the - -categories . of ' ,.OBCs V_^e
applicants ' clainri to belong to are not to

:  be^ found in the common 1ist (State as
' • well as Mahdal list) as annexed in the-

office memorandum of DoPT/Gover'pment of
India ' 8.9.93; The certificates are also
not as per the proforma laid down by the

"of'Government of i"h d i a a n n ex e d with the

!Si :

*  above memorandum. '

(ii) That as. per DoPT's instructions' in OM
No.36033/9/95 dated 10.5.95, caste
certificates produced by "OBC candidates
can be verified by the appointing-
authority at any time . after: the
appointment, also and that is what they
have tried to ensure througJi DCP/II Bn. 's
Tetter; dated 19.4'."96; i and '

(i i i ) That, ajs ^^per the
-  . Supreme / Court .in

5. Dr^rJT 1 992 ( 6 )
as MANDAL CASE
questioning the
implementation of

-  13.10.90 and 25
whatsoever, shall
only befOre the
before any High .

..... ... Tr i bunal

decision of the Hon'.ble
Indfa Sa~whney Vs. UQI
SC 27 3 (popU1 ar Ty known
), any proceedings
validity or : operation/
the orders in OMs dated
.9.9,1 : On any ground

be^ filed or instituted
Supr^eme. Court and ;:noti
Court or. any - court or

Heard rival contentions of learned: counse:l:; of all

/  ;.the parties

Ii

i

The short question for our. consideration is :whether

.  Resolution/Notification of • the ■.Government w of iPdia

(Ministry: of Welfare) No. 1.20.11/44/96-BCC. dated 6.12.96

.declaring Ahi.rs and Yadavs, and others as belonging to

OBCs .should be. with .retrospective effect, in the sense

that persons belonging to ttiese communities should have

the benefit from the date of their .appointment; or from

.  ̂ the date -the communi ties we.re ; notif ied as .S:Uch?r by the

State. .Governments or from the ^idate: of-,, rpriginal

Notifi.catipn by the Government of India i.e. O.M.
il .

.No.36012/22/03-Estt.(SCT) dated, 8.9.930: ^

'V-. '
iV'>

-  - -
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„6.- ...,,Before we determine the aforesaid issue,' we need to

bring out the :principTes applicable for .determining

retrospectivity or prospectivity of ' ̂ a

Notification/Resolution. In this connection, the

decision rendered by the Apex Court in the case of

Income Tax Officer, Tutitocorin Vs. T.S.Devinatha Nadar

etc. , (AIR ̂ 1968' see 623) iS'very' relevaht for our

'purpose . v.-r' ;

7.;; "What is stated by-the Hon'ble Supreme Court, as

'  summarised 'in-'theJ heM note'Cjf^' i si as-'-under:

.  • . i.

i
a'i.j n i'

Trii iin

^ ' ""' ̂'Thie ; general - rule is'that al l statutes,
; ptheh tlian ■ those whi ch^ a'f e. ■ rhef e 1 y dec 1 aratory,
pPwhich;^^ r^^^ only to matters of procedure
' pr, pf_ ̂ 'Svidehce/ a facie prospective;
and; Ketrp'spert is hot to be given to
thSm unlesS',^ by express words or necessary
jmplielation, it appears that this was the

i j;ntetitrph; ;'"bf;-. fact , the
';i:)pprt/ '"generaii-rScope and
purview "'■the'; ' statute and" at " • the remedy
sought berapp 1-"1 ed, a:hd- cdfi's'ider' what was

; tbe ■fpriner State of law, and what it was that
' " the LiPgi si ature cdntemplated ( 1869)4 CK. A 735

, Rel .on". . . _
I  ....

. i..,,,., ,8.: , On , the. basip of aboyement i oned prindiples, all

K , ' .statutes ;; other than those which are merely Ideclaratory

,  (i .iS. . .statutes relating to procedure/evidence etc) are

t, .;^^r.inn^ ; ..facte. .prospective. . But statutes which are

, ; vdeplaratory., in na^t^^ will, have retrospective' effect.

,  .9,. - , .App.T,yin9 ^ the ,above principles, posi tion' of law on

,:>othis sensitive is ̂ ib.disputabTy clear in a long
:  ,iine of., .decisions of .the Hon' ble ^ Supreme Court/High

-CpURt... as well., as CentraV^Administrative Tribunal .

14''/:.
4

10. In the case of flhaivs Ram Munda Vs. Ani rudh Patar

and others (AIR 1971 SC 2533) decided on 8.8.1970, the

basis issue was non-mentioning of "Patars" as sub-tribe
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of •■Mundas- ' .^clared'as' scheduled ^In the- state' of "Bihar -under ^Article
Coneti4tion; ;;4heVrelevant, pira in- '^
-reprodtH^ed—be-1-ow-:-- - " " , , ■ i :

-  ■■The" alternative no
: eounsel „ for ■the ijr, part III oii thesubstance. It is *rue th _ (scheduled

•. schedule to 11^1®- ^342 of. Tribes) order 1950 issued^under Art_,
, . . r.the Consti-tution thp names of othermenJ;ioned and ® Jas were .mentioned.
-  ■ contended that ifcounsel for ®|P^^,,.i(janand.,. Maha.l.is, Ho,

.accprd-tng • ur Baiga and Khangars are Mundas,Bhumils, Asur, oa y _ thosG tribes m
:  specific n'®nti°n of some of those tri^

4.1^^ Cr»H^fiijlpd Tribes '
.  -Patars" who are- not-men,,,, - ,.that^ Shiduled Tribe:with:rn .the.,,meamng of

:  i . th^ order? There^ is4hOWevar. no. warrant for
that view/ If Patars are..Mundas,. because somesub-tribes-.-of .-^ndas • ary. enume^
Order . and,c ..others , are not po ? ^

—'that those not enumerated, are noc
■  Mundas ^ are unabTe^to_i^^Patars" nrrir^p'-^ ^ .1 v meirtioned_m-^

.. : /li St :thexL:cMino^_b^,i ̂  ,the__aeneji_
hoaH^ina Munda " ^emohasis added!

Mi. - .Itf ,; i#. eyi.dent. that .iLst: befeaup^ ®re. not
specifically: mentioned in the list, it cannot be said
that the/ cannot be included in tHb general heading -

■  ■■Mundas': .^ . The name 'by which :a tribe or sub-tribe is
Known is not.decisive. E:,en if the tribe of a persorLj.s
riiffarent. from the name ihhliided in the—Presidential

'' KKrter.- 'Lt may he'shown tWe/the name'■frir-l iidhd in the
nrrter is e_ general name apnlinahle to sub-tribes,.

//ee/'"'see~'rt,ii 'Ahneer lKP2lnf't967 decided on
Vi.srLg tfidVii" It was thiil'tonciiidea that. Patars of.

•itemg/ -tiist/iA: ' ■:ih%i'nerKr,j-a'8uh-trife Of-Mundas and
: they ere iLit'dif^/eht >rhm -^'WundaS" fEmphasi s added).
-tThe same situation , .prevails here when. we. speak of
ci-GQwal.a/GawaTa andTAhdrs^

■«

7i'

N
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to .tpuct>tfg Mpoi,.on. th.
^ .a™o,.ubJ.ot. at .deojc^b b.. tb^: Oobn'of..:Ka.n^a.a
tn. tbb : oase of. Shaota. -Vs.. .state, KarnataK.. anJ^

^  '^n.theo.(tss.,s,, ,.Kar. b.b. , Tbb,.patHione.
.  th.ere:,n was ,chargesbeeteb for■ obtafaing a false, caste
■ ^rt:ificate. :,,.aamitte<lly, she belonged toi "Beda"

co™unfty but declared behself:,to be ■ belon^vng, to
fNayakaV; ;«hjch:-; is:,notiffed :as ST,. The petf tSoOer had
P'-°'^osod,.severaT Government: publioati^ which show-that
Beda. - . community is synonymous w.ith. vNayaka" community

- and that: Mnr various,: d:istrtcts. the same: commurifty- is
,cal 1 ed by,:d:) fferenti nameS:. It,; was held, that :'Beda and
■■Na3rakaI„are:,:not: different, communities and :that the.same -

'commun,ities..,r.go: by:two : names- and that : those names. are
-eynonymous: -lh-the :present case;, Ahirs, and :yadavs: are
synonyms.of Gowala/Gawa1 a ,and admi ttSd by respondents.

V

a  '

if

ft

is

■' MG,,. In view: of the above, ..it was-iheld by the. Hon-ble
;  High-eoort -that declaring: hersSIf to be ■ 'hayaka' by

--tribe; sher,could::.not: be :held -responsible-for .Walse
.declaration. : .Since iBeda" was synonymous of "Nayaka".

.  she-wasJgiven the benefit and::oharges.-quashedt: Based on
:tWo Of . • its.: earlier--decistonsy , .in-,kSRTC Vs: j c u

i'MahiVehkatappat -iWA- no.-- ayn.. or ,.ggii, , anw r ..
- Muhivenkatappa-icvsi.-Kfs b.tcc:--.iw.p.eo-gyss, ne.liao.i
■  the'Hontfele-.Hiqh.cGourt lheld that-drdihanne ■,whieh:.. -was

followed—by—ah Act- liidst he qiveh .'re'tro.qnerfi-va -effect.
: since-theofamehiimenti wSs- .of ^ Ca.; decleretory:: net,ar,J<

'  ■ •■(emphai^'g addedl^ .-i - 'i

HI

I!
14-. We. 'now- Icome : to-:rthe- decision of the - Central
Administrative Tribunal. Bangalore Bench in the case ct
Sampath Kumar Vs. CPFCINDLS in OA Wn.sAA/ga deciHen

v.---
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-  16.3.95. - In that cWse-,^'the 'appl icant was ac

denial Of benefi^^tlaimed- by him with effect from

x: 27^. 7.197^-^ on■'the^grc^nd,that^^hexbe^ong^ to ST eommpnity
-and ..intimating that he was not entitled to the-'benefit

, : ■ :pri^~to 19.4. i:9j7"^;^^^dated 26.9.1993 issued; by
v-the Respondent: , therei n ., , The appl i cant had^ reti red;: on

.  ; superannuation; ■ wi th: ^ effect- frbm-> ^ ~31 .1 .1.994 ; as an
xi Enforcement: officer, - though appo:inted;originalTy^-as a
.  : Lower: D-ivision cierr--against - ^general -,, category on

-9..r2:i 1 957 • -i-ater: on Government of Karnataka classified
the communi ties):: vi z.v^. Naika; Nayaka, Challava .Nayaka,

: , KapadTa NaySkaJ^Mota.Nayaka-and^Nana Nayaka.;as belonging
-to: ST .:withi .. effect: from-1.5.1976'and the' Government of

.  . . indiav/by-notificatiOn dated 27.7 ;i 977:also.incl:UW-the
above::, categories. . under ... STv: < Pursuant to-,.cthe. -above
nbtjticationr:" the- appl'icantfi led representations to
treat him as ST with effect from 10.1.1977 claiming that
.he'-belonged i to .."Beda" .;.community • which according to- ' him
was.:.a . synonymous of "Nayaka':' which is.■..classified as. ST.

.Therefore, he filed W.P. . before High;.Court of Karnataka
which .came to, be transferred to. this . Tribunal^, and

.: disposed: ^Of^ :in ..>OAs No. ,,164/86 :to .166/86. .with a
direction to look into:the matter afresh after giving an

opportunity to the applicant^ ,.The^appliCSht;.PfT'«^^ ^
f  fresh.. : certif tote sdated - 9.jp.:1.^1 ,obtaihM:-iJ Wo-

^;^vJahsil:dar,..;^-:^a^^.ores.x-Iher;-:<.repr^snta|w^^
appl icant.-.w,as considered f rora that jdate and ,
treated as^ .ST -tnom 19.4.1991 andanot^-trom- - r 10^ 1,. 1977 .
The applicant then filed OA No. 473/92 ; before ,-this
Tribunal which was disposed of directing the respondents

,  - ■ - . - . • ••■ ..f

to decide the status of; the,: appl icaatowi tbr,reg§rd to his
-  :x/ .■ iS&'-vJsr 'x'T

i
■ -■Xl- tT.VxL.- ."x-ftxir

-  li'>x
X--- t 'V
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claim as ST. The Deputy Commissioner ̂ replied stating
that he is entitled t6 cbhsequential^.benef.its /provided
for STs but only With effect from 19.4~.:1:991 . , : .

i 'Ifr
U'Mt;
f M-'

:vr'- ■

•1 >!'■■■
•Ha'-
»:k

15. Thus, the appl icant aipproached the TribpnaT, in. a
second round of 1iti gat ion-in-the above OA i .e. _ ,^.4.4/94
seeking relief, inter alia, in terms of treat^ng^him as
ST with retrospective effect from 27.7.1977 'alognwith
all consequential

I V i'v

}V

16. The above OA was examineTd by Division Bench in

d^^^i Is ■; kepping.^ ,ih Vfew 'oT-the decision, of the Apex
Court in^tisX^Civp, ̂ ppeal Wb. 48l7«B. i n Chandra Kumar Vs :
U0I decided " W^2;i;2:9'^^^ in Income Tax
Officer,. ;jjuticorip's"_case, (iii) decisions in
cases of iksRTC Vs. - E.M.^ MuniVen.katappa and E.M.
Munivenkateppa Vs. K^TC; and (iv) the ratio^" arrived
at' ;S:rnty; Shajita * s, case. (supra). - T: .. ;

n 17;. Tiie; pi,vision,Bench cohcliadedithat Ordinance 3 of 91

which was, sub^equep^ly ;enacted was only-,in the nature of
declaration ancJ" wPs riot'pibcedUral,and,: therefore, it
has': tov :• pome. i ope fat i on 76t rospect i ve 1 y f rorri 27.7.77

;end nb.^ neceseariJy. frpm tJieTdate "of Phe Ord inane i.e.
of 1991?. -, £l|p was so he^Tb^ becaLise the app 1 i cant be 1 ongi ng
-tb Beda> xQpn1mU;ii,i,ty ^h7"bH^ synonymous of

•^Nayaka' and came to be' "^debfar-ed'^^^^^^^ from ithe date
C. iv -j * j r , - ;1 i ,'~i ^ ' ■ ' ■ 'i'qq^'  - i.'-C'V

^
-a;

 bt 'q99T''But on the'dabe when several
other communities were""ti^^ted^as-ST- rWith effect from

27*7.77. The O.M. dated 21 .7:93-denyirig the benefit to
a  l' r. . rr- :- ■ . . '

applicant therein was quashed and the department was

directed to treat : 'Kinf' - /as ST w.e:Ei 27.7.77 when

Government of India Notification came into bperation.
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ith -tase --waajidecnaed . again by ^ ®^ -case .of Vayaramiah;
Bangalore Banc^^ OA-TSS/sa decided on 20.i0.ga.
SGM/Bangalor ^ ,l ,nes as m
Pleadings in thi ted with retrospective

•Id -03=60 -and: reViefs granted «it , ,^ , .aforesaTd cases>

effefit. ̂ ■ ■" '■ '■' '

that emerges out,0. The legal positron that-emerg , ,
•  ori could-be summarised ab underaforementioned couio u

(A)
■ii-sj came to be notifiedWherever .a, pommuntV cam r^^^e ̂  ' are-.:as SC/ST/OBC . STs V^itb ,

'  : • indi sputable.- evi J -pg around, -tbesynonymous names aS^belonginglatter pave tofbe and cannot bemne>ain ThrS;c(siSnt of the Apexdiscriminated. Tn^ ^s weiV as of-JPe ■
Coort in case.support, this..-. High ..ooupt in Santa s.c . .

.. .. .1 ."''®"'., . . ' . : : . ^ / ■ :issoed- ->--by^
(B) Notification/Ordinances and.  Government, ^tf. -t 1=

not Pf°tedural. _ .the Constitution
effect. TP© . »Ki(» suoreme Court m tPe
BencP of Tax Officer (supra):  case : of : 7^TPi^^^pr)o®''support "^^hvthe HigP Court- o
been: - ^PP^^^r ^ ^cid:ingWPit PetitionsKarnataka } ,^ 10 11 91 (supra).

.; |!io.226fi2/91 d«ed.i8..1V9l ,1
.  (t). When a subsequent N0ti^i9et_.^^.^^g^gnoups'  leaving ®®in rllate bacK only.  retros,pe.ctivity ! -ru-- ^gniaration' of th

upto the date of dec ^ beyond
I - . original 5®.^ .. .^: . .. ^.Taims - r: of?hat, Provided impeccable.

.  „.r ■ caslrl:e«%.9itBP^^W
■  in these present applications would30. iThe duestien

whether -Ministry,d nature. We
^ ̂  M P. ^2 se r^s one. of tne„9«"- ;i v r i t , \ . idated.- 6.12.9b i . ■ .sed on advice of

■  H ^h«t -tPe . above:r^solbtion^2li-^f;®®rfinditPat tP , . , ... _ Classes - (NCBC for
Mational ocmmissi^n ,tP»fP«P'«SrdrMes«_ ^

d- NCBC Aotr igga... TblP.. . jp ®^'''®"''shortV leeti -upjunder NCPa^o^y. ..,. .. ^

I  is
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from secretary, ncbc^ iS^ter ̂ dated Weiss' as ,n

Tti«-''co,hai|asidn^Ttarne up
,^,fono«1ng^ the d1reitiSn-^unde^ ->ihtibte ,4r^f the
,  1'^°"®'^''^"';^°",, ̂  Court ih" MANOAL's! case to
"etert^in, examine- ahd recoiimehd upOh tWe ■ request for
inclusion and complaVnts of dver ihcluslbn^ ind unir
inclusion in the celitrar 1 ist of backiiaHd'.'-classes".

j- Comm i sSj^i on' s 9dv i c© "tr^ ~ .
'  ' . Government Hf India, under

binding. Tbe above notification «duld.n6tf have surfaced
but for the advice of the^Commission bifh^ of statutory

;  dated , 6.12,96 ifs

. .essentially an order arising odt of directions of the 9
, Member-Bench of the Apev Court; it would have the force
. of being declaratory, and not procedural, in nature, m
.fact, the above resolution amounts to declaration of law

,,^by means Of resolution and', • therefore thou id have
.retrospective effect as per law laid down'ad' mentioned
in details in paras 17 to 19 hereinbefore. " '

^  ̂'-.-fbat is important is not fh. bv whil- .

in known hut whether the ne,n. indiuden in rw-

a general name and is aoPlirahie fW .,,^^1 1
,  . vJ CEipphasiq. ^ nami V here is

"  . "®?¥'^b^;/;SAWALA- and is applicable to ' sjb-tribes of
To that Ah ins andrvadavs are

?^onym (belonging to same group of Gowala/Gawala) we do
im ir :n,npt .have to^ de^e^ the Governnient i of India's
: , n-.v'feaplutipn ■ 'dated ;6.12.96. ' ' The'" reppri;' pf "Backward

Classes ,Co^li^ssion^^Mandal Commission) of 1980 at page
182 (2hd. part Volume III to Volume Vllit - Haryana

Chapter).clearly dientions "Ahir. Gowala. Gaw4la, Rao and
Yadav" as OBCs under the same entry No.2. This
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.\-L

I  i
l  I

to 19SO commands ^^acceFf n^.■^o,^c.t, ;45t'"9 ^prei^e

case, the, catio _ ' ■'''• ,,p case of the Tribunal
,.„ in sampath Kumar's case o ,

:  case snd, - V ' o'the feots and circumstances:.are.aflpare1y, applicab^®,,^ Uh in term^ of treating
.cf ,he enc.

,r,etprspectivs . appliea i . ,j • ^^^^ry- oature for__...„
. . r^ fi 12 96 being or dec iarresolutiori; date^, . • , ■■ .■ _ ^ c 'in. para 19

n. aforequoted in sub-paras A. Bt,)ie..reasons atp^ '•'■ ■ ■ • . . ^

r.- ..aforementioned^ •c 'C  ''tnat^'respondents'^ak-n in -hespect of
^  ̂ •• ' ■ ■ p.' ffers of" appointment or m - . , .deni.al , .to , 'feye o^^ . ^ V or evdn ' Cancel 1' ng

of those already employedservices of ■ -.. ., '■. .Yj,..g3 dre devoid of
■ ■ •■■ ■ • ■ ■ . selected candidates a. .tne candidature^ . ,.0.-: .3 Ye'l 1 as adpl loation of

submit produced certificates not as pe
been found o that the

'  Respondents have now come out,  oroforma. Respu. , _ _ _ _ formatr- : 1. ^ have been as P-.certificates. , subm Y«nh3728/ dated
•  1 rinPT's OM NO.36033/28/9

10. tnat^llowdrsertes of .actions
...p .o 'ri. . -.11 .^nec^i'^fv's^e'force in the

i  'O:,, . ,ct of
V  7.epo^^ov^^o^rr^3Pinformed of...fter-thought" since none o ^ ;i.--i-i whatsoever

.. , . • • , . - .5. . 1. ' - ■ ■■ r^' oV any' stage whatsoev., requirement at any
■  . the., above -;.;rY.C. r,Y^i^ltrL. .. .the., above ..^ -» ^ v.o : cC' r;

4

ci,ht from:the date;of notification
tnepinei: Since;' aPP-htments^ a-^condition and that /the said

'K-r:

\  '■

\  "••'
!. :>.
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public, it would have been-only fair for the respondents

to offer an opportunity inl this respdct. 'That "wa#" not

done. Principle of natural justice thus stood vioTated

notwithstanding the fact that the respondents had yet

another conditional ity to press for. !-

23. " Respondents "have ' also taken the plea ;that the

categories , of OBCs the applicants belong to are hot' in

the common list of OBCs of State Governments as well as

Mandal list as per annexure attached'to the CM dated

10.9.93. That OM mentions: "life OBCs for the purpose

of aforesaid reservation would comprisp, in the first

phase, the castes and communities which are common to.

both the lists inthe report of the Mandal Commission and

the State Governments' Lists". There are reasons why

such a "phase-wise" order was issued, this calls for a

short elaboration , of the background behind the

reservation for OBCs.

24. Government of India wasiseized with the problem of

reservation for OBCs right from 1990 or even earlier.'*^

It was initially felt that "Only such classes of

citizens who are socially and educationally backward are

qualified to be identified as backward classes'. To be

accepted as backward classes for the purpose of

reservation under Article 15 or Article 16, their

backwardness must have been either recognised by means

of a notification" under Article 341 or 342 of "the

Constitution. In the case of other backward classes of

citizens qualified for reservation, the burden is on the

S'tate to show that these classes have been subjected to

such discrimination, in the past that they were; reduced

to a state of helplessness, poverty and the

-  _.k-. i-;-. J..vvl-i, '.V-• . ... i

-aV-

^
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consequential . social: and,educ^i<j^aV backwirdn^^^. in
the.,case, of the .SC and JSTs. -classes or^crtizens,

rsegregatedi.n slums and ghettos an# affl icted by grinding
poverty, disease,, ignorance, tllhealth and backwardness,
and haunted by fear and anxiety. are the

constitutionally intended beneficiaries of reservation,

not, because of thei r castes or occupations, which are
merely, incidental facts of history, but because of their

backwardness and .disab^li ties .stemmi ng from . identif^ied
V  past ..or. conti.nui n.g, ...i nequal i tie.^, and di.scrimi.nation. , 11

is. at .this .stage in .1990-91, ths Apex Court .^received

fairly a. large number of .writ petitions requiring
determination, of gui ding pr i nci pi es . ,It was thus^^^d

..in MANDAL's case that., "means-test ̂ is —: ~

■skim-off the affluent sections of the backward classes....

Thus, following the directions of the Hon'ole Supr--e
Court,the first phase of reservation. for 09Cs st^rtec n
Government of India, with the communities/castes wmcn

. .were common to both the lists in the report of Mandal
Comiiiission and the State Governments'. lists.
Instructions under Government of -India OM dated 3.9.33

have to be read, with those under notification da.ed
10.9.93 wherein it has been mentioned that the Expert
Committee on "creamy Lalyer" has been commissioned to

prepare the Common Lists, in respect of. 14 states which
had notified the list of OBCs for the Pu.rpose of
reservation in State Services as .on the date of

judgement of the Supreme Court. The Common Lists
prepared by the Committee were accepted^' by Lhe

^government which decided to notify the list ('annexed
with OM dated 10.9.93) of the OBCs in the context of

i^mplementation of the aforesaid CM dated 8.9.93. The
NCBC. set up under the provisions of the National

i
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commission for Backward. Classes Act, 1993 in persoance
of the : dvreotion' of th^ Supreme Coert in MANDAL^ case. ,
nad:to entertain, /examine .apd reopmmend_uoon ,

.  -ramniaints of overinclusion andfor .^i'rielusion -and . .complaints,.^ t - . ..i;
■in the lists of Other Backward Classesunder-inelusTon,.^;in. the n st!= ^ ; ; ■. --

of citizens. t V . ?

as. the .resolution dated 12„96 Ppsed on NCBc;s;advice ' "
ceffeot,:/: ther, outcome., .of ^ ^

cohstitutidnali authori.ty..and also^:in.follow up of the
Oi?edtions. of .,the, ,Apex,Coup^. contained in OM dated

n.ihlic functionaries like the10 9 93. Responsible public ^
respondents herein should have called their own

•  attention nn -understandinB .the expressions like - ,3^
.w. riVht chase" in the OH.relied upon by.;them.

aer we find the respondents have neither o^al lensed 'the
w fori 24 1 95 and 7.6.95 of the Statenotif ic'ations dated 24,1, .,9 -

ir - . of ■ i«4gt of Delhi ..and Haryana respectively.Governments of ■ nc , ,

.1 f icn of the Government of India ;'dated 9ri2-.9®Nor resolution ^ot tne ^ ^
. . . . cince Ahirs/Yadavs have' beenhas been questioned. Since An ^ ^

categorised as belonging to QBCs by. the aforesai
resolution and since their inclusions are apparee-vly
bised bh the , recommendation^ of.thp statutory bo^y,

oo/ reason Why the effect Of the. resolution
i  riflte of the notification by■shddld not be/given from the date ot, ... . , ^ .

tlle'Btate /roovern.entsi , Ordinar i ly Retrospective
^ a^piicetidn v would ha^e been related back to Governmen

_i e- r^ ft q 93 since the
' of in^ia ■ ndtWcatlopAs . ̂ da^^ .'-Vi ^ -

w. • -undp rc»ntral Government for the'■;^s^riA;tiorV/-fbr.OBCs.,in:the,.central / /
^  date But such benefits^: f(ret- time -etartedrfrom thatrdate, b .

■' codl d ̂  ^i?ot^be /gi .en: to- any,State Governmeht unl ess they-badlustif^ed ^tneir lactiops by, meaps , ,of ^ ^.,roper

;• ■ -  ;l

4
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3
■ r

•^1



• r

notification and thatJwas dorie^by-the Government of

Haryana on 7.6.95; ab% the,_ Gdvt-. . lof- NCXi of- Del hi on

24.1 Since such- rlotifications' could be made only

after applying the principle of "creamy layer", as laid

down by the Hon'ble Supreme Court, we are inclined to

agree that the caste/class, tag should be allowed to take

effect from the . date of notifications by, the State

Governments. This is- the principle' which has been

adopted by the High Court of Karnataka fn^Shanta's case

(supra) and we are in respectful agreement, with the

ratio arrived at therein.' ' ' ' : —- "

Vt". Respondents woul d then' argue',that the , caste, tag

shou 1 d go . with the aplicants Only from t"-i- , date . of

notification, i .e. 6.12..3o. This date i: important.

It only signifies, in terms" of time,,, when, ;.n.. official

notice was taken of past events referabTe; t: .•.ecogni ti op

of backwardness. The date does- hot w.ash .a- th§.; Past.

If one is an OSC oh 24 . 1 . 95/7 .f .'95 and-again on 6..,1,2. 96,

how can his OBC character be-taken : 'away in between

31.12.95 and 7.6.96 when appoi htments, .were-due?

1 1. ^

X .

IJ:

1 ■ 1

i . f

. bCdi-d
■ hT-jnl

:  1

ir - '. hryA
"d

1  ̂

i  ■

1  I

IS,

28. What would govern the present set of,;recruitmentd

is the position of 1 aw/regul at i ons p.revai 11 ng . at, the

time of ''Recruitment ' cnot.iffcatioos .. dated

2.6.95/8. 6 .95/29.7.95. . fn fact, 'aTl - the. cond i tions for

recrui.tment'• we're' stimul ated' i n the 'communic.a.tion,, .dated

8.6.95 addreased to Eirip 1 oyment,: .f xqhange. ...It. . i s

impermissible to brIh# -in'sub3eq:u:eh,t condition^, .dated

23.1 1.95 to. inval idate" ttHe' teTeetiiOri .raif-eady held

(emphasis added) . W§ fi nd our . views: get,tArt.ifie.d by

the decisions. of the Apex .Court- 'in - the case of

V'"-

^7

4

P.Mahendran & Ors. Vs. State of Karnataka and Ors., 7
' -x.

•  / ■ • " . - ..A ■ of - ■ ■ - - ./

\

.  f
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1  I "second'phase'j -bf^ pommon; Id St or, update, the earlier

Gb^ntral' 1 ist -.dated ips 9.93_., ► If, Ah.i.rs and Yadavs were

hot ishbwn ■ i n a zsMbse.quent ,oo[nmon list app 1 i cants cou 1 d

riot be' forced to Tface-ayoidabl,e difficul ties. -

I
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•t' I

H 1 .•
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AIR' 1996' SC 405 where i n . the, respondents.,' .attempts to "'f?

apply new provisions to -govern the selections already '?U "

started have been deprecated. On the date; of abb\je

Notification Ahirs and Yadavs find their names appearing }
.  . I

separately against the ..appropriate .entry numbers, in the I

State- •list ,(notified.-.on,7.,6.95), and, in the Mandal list. ^
There ■ "were • 'fhus^.enpbgh^^9,f iiateriais.., to publish the ?

/ ' tha^ti apart, :.;sthe u,ndis,puted,.facts are that on the

'■ ' 'date of notif Tcation^ : i ̂e. on 8,6.95, .the state lists

ridtifted' did"- include , al 1: ; . the . , c.ategpries ; applicants

'  hefein^beibnged-To', Those names • al so : appear against the

apprbpr 1 ate-' entry": number -in Mandal . Li,st,,. , OM dated

■■ ' " - 8.9.'93- ■ ■(does-' not .stipulate that any community appearing

j  ' ' subsbbuent-Ty-- 'in the state 1 istS;-,,and having,,cor respond i ng
entry i-h- Mandal 1 i.st ,: need not, tie considered. On the

I  contrary," mention- ;of the reservation,.being - , "in thef

f i rst Phase"- poi nts; to the need for , consi derati on of

subsequent - ^H'ssues' based on valid.,- considerations,

i  'ReSpbriderits-have failed to take note Of. this.,
I  , . . . ^

' '3b.-''' ''th'b-'rb'Sp'bride■fttS^^counseT^:ye,hemently^arguedi that the-

;  - - - ''v'OBCs'Ti'ke' '^iiir^ and'Yadavs couTd. not. be trea'ted as OB'Cs ^^  ■ • . ■ ■ ■■■:• -, ■ ■■" . f§
'the p'urpbsb' of^ obtafi.ni ngj275Kri:reser.ya'tion • unless they

^  J . -9 . . - : • -, .o. -

'  Werty^OBCs decTated-fy theiOentral -Tist, .before they were

aplpoHhtte'dP to' SjnGer, ithe . nbtification ^

^^ tHesW bemmun'itf^^ as .OBCs was published by the

... , ■ ■ ^ , , , '
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3, on the^other hand, the sebmiss^on of the ,appl|^^^«n i
„ine that ihe respohdents ; even thopgh. were recr|f ^ the i

' W nCT of Delhi , had gonevto the State of-Haryanapd,
Unar States for looal retruitrnent and they, ther^ps
were nbt ^ sure whether the OBCs being recruited |^,,,a a pi

"  in NCT of Delhi- should be identifiable
help of a-notification of .fKT - of be-lhi °ri wi^ |
respective' States. It Is also a fact that the eated .j.
O^tni by its notification dated SO.i ..96 had brou^^ rhe|^
-these communities as OBCs for the purpose of gettp We^ J
benefit of reservation as OBCs within thealCJ fc raspl
It is subsequently that the respondents came t9 |eays^|,^.:.,,,er
that even tnouDn the recruitment was for Delhi ,;^sr^n«

■ the recruitment was from the State, of. Haryana,.
Character of a community should be determined asr^r^.^^,^

■  rules applicable to the State of Haryana. Accqr|ih|ly,
■  the' respondents - found out, Subsequent to the. ae^^tion^ , »

and appointment, that =the appl icants .were not be^nging
to the OBC of the state of Haryana recogn tsed by
central Qovernment by its notification.dated, 10.9.93.^
The submission of the counsel, for the appl icar^
tf.at even though the commurrities to.;W,hich the .^^®^o^nised'd
belong- were already recognised as-OBCs.,within,

^  ̂ of Haryahat = thei" Centra^^Goyerpment, ,.notjf i<^tim^ly
■ ' declares ■ them --for -thef -'purppss

otherwise as far as.the jcharaoter and status. og;«ie ̂
are concerned, 1 the. applicants would pemainmemw^^^of^^. ^

- the OBC community with jeffect from the-notifi 'daTgd t
•  the 'stdte: oi Haryaha|:dated' ,-7.6:95. i/It iwas' also;
i

I-

"T --

• ^ —
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submitted ..that even though ,Ahi rs.. and Yaidavs-were not as
fipj i-'^b b- ■

..^supb ment.ipned notification Of, the' Cent?feal

Goyernrpent date^ j 0.9.93, , by a subsequent .noti f i cat i on

. dated 6_, 12 . 36 , i t hqs incorporated these .twp, communities

a§ OBps as names synonymous to the alreedy qjicisting

entry . Np. 26 for^ Gqwa,la and Gpwala. ' , By _ this

np^if ication, the.. Central; Government has onily . ; further

^described that the communities of Ahirs and Yadavs are

^.synonymous : to Gawala & Gowala and that dpes not mean

^birs and Yadavs became QBCs from the, date of

^t mus.t be...remembered that, in,: al l rthese

i" , entryNo.26 is . referring to these

cpmmynibie.s .,as common entry which has been taken from

fhe,. nptif ication of the Haryana. Government declaring all

these.com.munities„under.pne entry as .OBC. .

32. It has also been submitted by the applicants that

the Hon'ble Supreme- Court in Indra Sawhney's case
I  •

(supra) ..perm.itted , the Central,.Government to : implement

. 27% reservation. , for OBCs only if the expert pommittee's^r

repor.t ,ip, implemented and the "creamy 1 ayer" of .these

cpmmunities are .excluded from the benefit of the said

37%-resP:'"y:^"bion, that is to say, the "creamy layer" of

the respective OBC communities even though continued to
•  ,'l * •

remain as members of the opc community, from the date

they.yfere, so .recognised and constituted by their

respective State; .Goyerpm^ those creamy layers did

not cease, . to, become OBC, 'b not get the

benef i.t-. ; of; 27%: reservation. - The intention of 10. 9 . 93

notification: was tp isolate pnly those QBCs, common in
.  . . ■ . f, ■

Staite . Lists as well in Mandai list, for the purpose of

benefit of 27% reservation.only after satisfying creamy

layer criteria. Those who did not fulfill -the said

4
;

•  --



'Tr>«X.

iSsg
-^f!3

.(•iO'-5;i4i9sSS
i^-"?*«?»

ss^ ^It
.•iw

r4-45v'.?ii >iS.J
Sdrf

■ifiS
bC^ts

? ^
^ *y

j—^
«r>»T»Sv

commun^^y^i

^the State has included these c OBCs afte';^f
th^ ti^y 3 ness ■ in

accordance "vWi the cri teria:1aid down. SUbsequently, in
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;^^i%.-Ua6coPdarice:iiw.i^^ the Apex CoUrt, what, is

'  left Ifo^'^'Te'^" done was to issue the notification

recognising them as eligible for reservation of .21%.
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Therefore, .the submission of the respondents that., the

OBC character' 6f 'theia^pTicahts didnot relate back to
the date on which the respective States have found and

constituted a particular community as OBCand they will

not be considered as OBC for the benefit being declared

-a s" O BC —7a ntJ—^ b u t-o n Ty-f o r "the" p u r po se of bbt a i n i'n g'^'^'the"
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benefit of 21% reservation is, therefore, tb be

rejected,
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33. The learned counsel, for the respohbents also argued

that in view' of the directions given by^ the Hon'ble

,  Supreme Court in . para 861, this Court has .> . no

jurisdiction : to - decide this issue. He also relied on

clause (c) of para 861. For the sake of convenience the

said para is reproduced below: ; ■>.

.  ■
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"861. (A) the Government of India, each.bfit
State Governments . ..and the Administrations of
Union Terri toties : shal 1, Wi thih foUr /Tinbhthe^1;;,
from today, constitute a permanent body for^i?
eritertaini ng, exaniiping arid , recommendi rig ' upop.. ̂
requests - for^ inclusion and ,complaipts 9:^" 7

..overi ncTusion 7and under-i hc1 usion ipr the li .
of other backward .classes of citizens. . J.be'
advice tendered by such dody shal 1 r brbi heri l>y.^^7,-^^
be binding upon the Goye'^nment. .7 .. i .' .

;J,'&e55:fe3(
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(B? .  Within; four^^months ^rom , today ;rbthe777
Gover'nrrient--df-;-IndieJshal 1 'specify the^iii^j^b;

ly .. . -ori«

ap[riying ' the ■ - relevant ' and requisite
' socio-economic - criteria . to exclude- sbcjjSTly -7-

advanCed persons/sections ("creamy layer" )_t\frprn,ii^
53
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_Other Backward Classes". Theirriplemention ofthe impugned OM dated 13.8.90 sHall be subject
to exclusion of such socially advanced persons.
(  creamy layer'). This direction ,shal 1 n^"^
owever . app1y. to states where the' reservations

in favour of backward cjasses are. already in
operation. ? They can contihue^o Operate them,such states shall however evolve ithe said
cf itenarwithin six months^ from'today and applythe same , to exclude the socially : advanced

o,P.®''spos/sections . -f rom the designatfed "Other
Backward Classes".

that ,any and
'  f i Objections to -the eriteria^thaS' may beevolved by the Government of India ^and the

State Governments in pursuance of the direction
contained in clause (B) of para 86j .as well as
To the crlassifncatidn' arhbng backward: classes
and equitable distribution of the benefits of

;  . : J^eseryations ^rriong- ■' theifp'that may be made in
terms of and as contemplated by clause (i) of

'  25.9.9) " is .'explained:, herein,shallbe preferred only before this Court, and
inot -.boto're .or in :ahy other high Court'or other '
Court or Tribunal. Similarly, any petition or

.  . . Pfocssdrng questioning the validity, 'operationor implementation of the two impugned OMs, on
•  : anyr rgrounds . whatsoever, shall be "filed or

instituted only before this Court .and- not
before any High Court or other Court or
In bunal". . ;i . .

34. It is obvious that the submission of ,'the counsel
for the respondents is misplaced. By clause (c), the
Hon ble Supreme Court was clarifying that'; any and al 1
objections, to the criteria that may be. specifiecl-®k^^
GOI or State Government ^ pursuant to the .directions

cbhtained in clause (b) and the classification amorig ?the
backwardness and equitable distribution of. benefYj,s
among them in accordance with OM dated 25,9:91 can be

preferred only to the Hon'ble Supreme Court, ,, That is to
say, clause (c) ;refers to the subject matter mentioned
in clause (b), namely the discrimination pf. Critenia to
exclude ' socially advanced creamy layer; and the
classification of equitable distribution referred to in
clause tc) are ; also referred to, the creamy layer in
clause (fe). The latter pa^ of clause (c) albo mention#-
that any petition or proceeding questioning the
validity, operation or impTementation of these two OMs
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on any, ground wh^^t^oever shall be filed or ihel/tuted

the ..Suf^reme Court. It is not the case of

the resppndents that the applicants are challenging the

°R®tation ;Or implementation of the two OMs

, ^.hich were , the subject matter of the decision of the

^Supreme, Court in the said case. -Thus, the objection as
to the jurisdiction of this court to decide the issues

raiseij herein and described above,-is totally misplaced.
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35;. On the other hand,-the Supreme epurt indicates that
the -State government could-coneti tute a permanent body
within; four mohths-for maintaining,^ examining and
recommending uponthe request of exclusion or complaints
of over-inclusion etc. , of the'OBC citizens and their
advice to the State Government -would be ordinarily
binding.

i

36. It is pertinent to mention that the notification
dated 7.6.95 of the Haryana Government was, fact,
issued Vn pursuance of the ,directions given by the
Supreme Court. As such, the applicants . who have
obtained certificates from the State of Haryana in
accordance with the iist published by'that Government is
a conclusive evidence as to the status of OBC as far as
the applicants are concerned. Whether the. Central

■Government has subsequently recognised this status for
different purpose Pn not, is not going to change the
character of 4 the applicapts as OBCs after the
■notification .^ted' 7^6:W. ■ Thi^ because the said
notification has been 'issued by a 'permanen.t body
constituted by tjie State'covernmsmy
the decision of the Supreme Court.
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37. In the facts and ci rcumstanTGies: of . the ,qase, the

are a 11 owed w i th th'e fo 116w i n g ' d i rect :

•i"-' ••.7. " i' • " " '

(IV Orders dated "15.10.96, :30.10,.96, 31.10.96

and '4.11.96 cancelling thei a.candidatures

' and thereby"; ^

appoi ntment and orders" -^^dat^d 3o. 10.96,

31.10.96, 12,11,96 and 18-19.2.97

terminating the Cervices of ■ the
>  , ■ "

applicants shall stand quashed;

.  ■ ; ■. 1'

(ii) In the Case of those applicants awaiting
offer of appointment after due process of

selection, respondents are directed to

issue offers of appointment to 'them

provided other conditions stand

fulfilled. Applicants served with

letters of termination shall' be

reinstated and orders of termination

already served be withdawan or to those

threatened to be served shall not be

effected. These orders shall be carried

out within a period of eight weeks from

the date of receipyo^ a certified: copy
of this order.

VLr-

.■f

(i i i)Our . orders, howCver, wi11 not ;> be
applicable to the applicants in OA :52/97
or other applicants who have approached

the Hfflh Court in writ petitions
separately.

I;
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in case services pf some
appTicants have been terminated, all
their past service shall be counted for
the purpose of seniority. ,Hc^ever, there
shall be nQ:,hackwages for them for the

^ ifiterverving^/period .since they have not

^actUaT'l y wprked

there shal1 - be no-prder. a?,^9 costs

Mfmbe r («A)
"Xor Jose"^' Verghese)
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