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Hori' ble Mr , S, A, T. Rizvi, Mtembeir SA)

A;R, Rao
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(By Advocates - Shri P.P. Khurana, Sr. Counsel with
Ms. Rinchen 0. Bhatia, Counsel)

V^sus ■ '

Union of India
Through the Secretary,
Ministry of Surface Transport,
Pa;-liament Street,
Mew Delhi. - Respondent-;

(.By Advocate Shri S.M. Arif)

M...Ho|i;jale.,.Mr^J<uldLEL.Ma£y^

The applicant in this OA has'assailed the

action of the respondents to fill up the post of

Director (Development) in the Ministry of Surface
■ "li- "•

Transport for being filled up by way of direct

recruitment instead of by pi'omotion and has prayed for

the following reliefs^

. . . .. . (I)t is respectfully pi^ayed that the
respondents may be restrained from filling up the post
of Director (Development) in the Ministry of Transport
for being filled up by way of- promotion and to
consider the case of the applicant -for appointment to
the said- post by way of promotion.

Any other or farther orders as deemed fit
and proper iii the facts and circumstances of the case
be also passed to meet the ends of justice".

Facts in brief are that the applicant hc-u
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India under the Inland Wc-terways Authority of India. Act

and according to its Constitutionj all the eruployees

holding any office under liC' Central Grov'sr ninsnt

immediately before such dcuy solely or rr!airily for or in

connection of such affairs of the IWTD which were

i ei. Vant ..to the functions of the newly constituted

authority were to be treated as on deputation to

said A u t. h o!" i t y. H o w e v e r.. t h e a p p 1 i c a n t
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would .join the Inland Waterways Authority of India

and at that stage applicant again gave an option

being. retained in the Ministry of Surface Transport.
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applicant had completed 5 years of regular service in

the grade hence the vacancy of Director (Development)

Wei;;- uii emulated to bp' filled up by second mode of

recruitmenti 1;©; ^. by transfer on deputation.
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I ! . Rejoinder to this counter affidavit was

V
filed wherein the applicant i'eiterated that on the

.formation of Inland Waterways Authority of Indiaj the

applicant was retained by the Ministry of Surface

Transport while exercisi.ng their- powe;- under Section

11(1)(f) of Inland Waterways Authority Act, 1 98S as it

it clear from Annexure R--1 and the services of the

applicant were taken on the strength of the Ministry

of Surface Transport w,e,f, 20.2.19B7 as pei" Annexure

R-: , The applicant was not given an option to join

the Inland Waterways Authority of India, It was also

submitted that the applicant continued to draw his

salary from the Ministry of Surface Transport and

continued to perfornr his functions as Deputy Director

in the Ministry from that very office, i^e,. Transport

Ehawan whoi'e the applicant was ali'oady working and the

formation of Inland Waterways Authority of India has

no effect on the functioning of the applicant and

perTormance of his duties so it is denied that the

applicant has not completed 5 years of regular service

in the grade rather it is stated that the applicant

was iri the gi'ade of Dy, Director (Civil) ever since

iZ, ! 2,1983 ar-!u has almost rendered 10 years of

regular service in the grade,

'2- It IS furthei- pleaded that the applicant was

transferred to the Development Wing of the Ministry

from IWT Wing w,e,f,,e,f, 2,4, 1993 as an internal

arrangement on the wi'itter; request of the Development

Adviser as the nature of the duties of the applicant

as Dy, ■ Director (Civil) in the IWT Wing and as Dy,

Director (Civil) in tlie Development Wing were similar.
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It IS farther subinitted that the- respondents have

misconstrued the provisions in the Recruitment Rules

and wrote to the DOP&T for relaxation of the condition

of 5 years of regular service* which in fact was

unoalied for- as the applicant was not lacking in the

requirement of 5 years regular service ii i the grade as

per the Recruitment Rules;

13^ We have heard the learned counsel for the

parties and have gone through the records of the case.

The only controversy in this case is whether

the service rendei'ed by the applicant in IWTD and

subsequent to that in the Development Wing of Min. of

Surtace Transport can be counted or not for the

purpose of prorriotion. According to the respondents

the IWTD was an attached non participating office so

the sei'vices of the applicant rendei'ed in IWTD could

iiot be considered. tiowever * we find that the

respondents cannot wriggle out of their own letter

Annexure R- -I dated 26.3. 1987 vide which the

respondents had exercised its pow-er under Clause (f)

or Sub-Section II of the Inland Waterways Authority of

ihuia Act* 1535 and the services of the applicant were

placed on the strength of the Min. of Surface

Transport. This does not show that if at all he was

taken on the ITWD wing of the Ministry of Surface

i  i c;iri-poi'.V,. Ever; the applicant had exercised option to

be absorbed in the IWAI but the applicant was found to

uo cu. piUs and was i'etained in redeployment against

one of the ex cadre post vide Annexure R A. Thus in a

way the applicant had been working in the Min., of
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Surface Transport even after the constitution of I^AI

against. the post of Oy. Director {Civil), and

subsequently he was transferred to DevelopiDent Wing of

Min. 2,4; 93. So the question arises whether

the servicS'S rendered by the applicant prior to his

transfer to the Development Wing is to be considered

for the purposes of promotion to the post of Director

(Development). Since the applicant had rendered

services as Dy. Directoi- (Civil) in the same ministry

though from !9S3( i.e.; from the date of his initial

appointment till 20.2. i987 in the IWTD but from

20.2.198? onwards when his services were taken on the

strength of Min. of Surface Transpoi't as per Dy.

Direotoi- (Civil) so the respondents can"!not deny him

the benefit of the services rendered by him at leasts

from the date when he was tken on the strength of Min.

of Surface Transport vide Anneyure R-I when his

sei'vices were put on the strength of Min, of Surface

rransport. The respondents have not taken any plea

that the duties performed by the applicant were in any

case short of requirements for the post of Director

VDevelopment). The fact that the respondents

ti!emselves have transferred the applicant to the

Development W'lng subsequently that itself would go to

.■.•.-no'w tuci L the applicant had been perfor ming viame type

of functions which he continued to perforui even on

t! ahcfof to one Development Wiivg. -So by no means the

uipoiicaiit t.:cin be denied the benefits of the past

service rendered by him as a Dy. Director and

particularly so when he was on the strength of Min.

of Surface Transport.
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'v' J. t;'* xfc' CJ> j the above, we allow the OA and

dli'"ect the i"espondei"!ts to consider the apiplicant for

pi'OiTiotion to the post of Director (Development) when

the "vacariCy beoariie a'vailable. No costS;
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