CENTRAL ADMINISTRATIVE TRIBUNAL:PRINCIPAL BENCH
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C.P.12/97 converted into 0A-2131/97 %>
s = and _
< C.P.14/96 converted into 0.A.1524/97h///

New Delhi, this the 29 day of August,1998
I\k/y

Hon'ble Shri N.Sahu,Member(A)
Hon'ble Dr.A.Vedavalli,Member(J)

1.Shri R.N.Dohrey (0.A.2131/97)V/
2. Shri S.N.Dhusia (0.A.1524/97) ....Applicants
(By Advocate Shri P.M.Ahlawat)

Versus. -
Shri Shanti Narain,
General Manager,
Northern Railway,Baroda House,
New Delhi. ....Respondent
(By Advocate Shri R.L.Dhawan)

O BDER

By Hon’'ble Shri N.Sahu,Member(A)

Common grounds and identical issues are

involved in these two 0OAs and therefore they are disposed

of in a common order.

2. The abplicant }iled a .éontémpt petition
no.12/97 on 7.1.97. In 0A-2296/90, there was a praver
for a direction to the respondents to promote _ the
applicants as Superintendént (Statistics) in the grade of
2000-3200 on the basis of their seniority in accordance
with the letter of the”Raiiway Board‘No.85-E(SCT)/1/49—18
dated 14.3.89. The applicant alongwith one ‘Shri
J.N.Singh was working as Assistant Superintendent in the
grade of 1600-2660 as, a reault of éeléction by gn order
dated 26.4.85. They'cla;med the relief for promotion as
Superintendent. By order dated 26.4.96, the Tribunal
disposed of the O.A.E‘Wifh ; difectidn to the respondents

to decide on the- applicant’s claim in the light of the

i e e




i

decisions of“the Supreme

N &)

Court in the cases of Union of

Virpal Singh Chauhan and ors. -~ JT

India_and ors. vs.

R.K.Sabharwal and ors _VS. State of

1995(7) SC 231,

Punjab and ors. 1995 (2) SCC 745 and 1llahabad High

J.C.Malik'and Ors. vS.

Court’'s decision 1in the case of

Union of India_and ors. - 1978 (1) SLR 814.

3. ﬂ'A The appitcants“\wanted to be considered for

promotion as Superintendent on the basis "of original
grom the date of\pnomotioﬁAof their junior Shri

ary with effect

seniority
0.P.Garg and payment of arrears of sal
from 7.11.90 . to 26.9.91 to applicant no.

2.2.92 to applicant no. 2. In

Board's ‘letter No.96-E(SCT)/1/49/1 dated

taking'actidn in terms of paras 28,
Court decision in civil appeal n

was taken. Hence C.P.i2/97 was filed.

4. . The respondents in their reply
Constitution Bench of the Supreme Court

. V8.

1 and 7.11.90 teo

spite of the Railway

20.3.96 for
45 and 46 of Supreme

c.9272/95, .no action

stated that the
in the case of

State of Punjab and anr.

R.E.Sabharwal and _ors.

laid_downethét "where the total number of posts in

cadre reserved for‘Scheduled Castes ai

byloperation of roster, the object of the rule of
reservation must pe deemed to have peen achieved and
the roster

‘there is no Justification to operate

thereafter.” They also decided "that
operate ﬁrospectively."

ors. VsS. virpal - Singh Chauhan (supra)}

theTSdpreme Court that if

earlier by virtue of rule of reser
candidate

_generélfcandidate' and the senior general

—

id Tribes are filled

amm——— TR Y T T

this law shall
In the case of Union of India and
it was held by
an gc/ST candidate is promoted

vation than his senior
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promoted- later 'fgthe:*saidthigher post, the general
, candldate regalns his ;seniority over such earlier

promoted SC/ST caﬁdidate._ It is also made clear by the

decision ofrtthe’hHon'ble  Supreme Court in the case of

Sangh vs. Union__ of

India - T 1996T(8)”Sd-274 that appointments according to
roster already made prlor to the judgement in Sabharwal s

case, are- legal and val:d : Certaxn prnncxples have
'I .

emerged as a result of the above Supreme Court decisions.

They are as”qnder;:%Agfz

AV

I-“(;) when the panel select 11st is prepared at
the time ofu_mak;ng selectxons for promotion to the
selection poet‘:‘it would be that panel and not the panel

‘'selection llSt prepared at the tlme of appointment to the

';lnxtlal grade that would determlne SPnlOPIt\ to the. post.

- made prxor, to that date bexng legal and valid includidg'

iF e .

IR —_"_l-',:.“‘_",,. S e L / ) .
! (ii)“l*the“itwo judgements in the case of

R. h Sabharwal vs. State of PunJab and Union of India“ vs

T

Virpal angh Chauhan would become effectx\e from the -

date of dec1s1on din Sabharwal s case. All appointments

~right to senlorltva 1n promoted post or cadre. are\

required to be g1ven effect to. : _ R

5. ‘ According to the respondents, there is no need
. ) .
to dlStUPb promotxons made prior to 10.2.95. Being
(RS T N - l o . .A .
Scheduled Caste candxdates. ; the applicants got

. -
'

accelerated promotlons as Senlor Clerk, Head Clerk and

ASSLStant Superxntendent lh‘ the reserved quota. There'

was an 1nter1mi dxrectlon xn OA-1382/90 dated 15.7.90 to

~

the effectf‘_tﬁatUutpe senlorlty " of SC/ST emplovees

N
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vis-a-vis other _emplbyeeé be regulated in all cadres‘and

grades in accordance with the directions of the Allahabad

Bcnéh in the .case of Virpal Singh Chauhan_ VS. Union _of

India - 1987 (4) ATC 685.

6. . gepiority list of the staff of different
BrancheéjWas recast on the basis of déte of entry in

service disregarding the acoelerated promotion of SC/ST

employees. It is. on the bas1 of this recast list that

-the petitionersﬁ were promoted as Offxo Superintendent

Grade I in the scale of 2000-3200 with effect from

76 9. 91 and 3.2. 92 : In'fact-the petitioners retired from

““gservice on 30.11. 93 and 30.6.96 reqpcct";;y. They now

cla{m that ’they should have been promotgd as Office
Superinténdent grade '1 on the basis of sehiority which
exxsted prxor td recasting of the seniority 1is} in terms
of nterlm order dated 15.7. 90 Hokever, in an order in
Contempt Petztlon No.246/96 in OA- L946/98 this Tribunal
has taken the view thatvpromotions and seniority of the

SC/ST employes prior to 10. .95 should not be disturbed.
oo

7. The applicanté_ referred to Railway Board

lJetters dated 26.

0

.85 _and, 14.3.89 according to which
SC/ST promotions may be made.as per their owﬁ seniority
ovcr'and‘aﬁove the peroPntage of reservation provided
therein. The applicants have also referred to paras 15

and 46 of thef‘judgement of the Supreme Court in the case

of Union of India vs. Vir Pal Singh Chauhaﬁ (supra).

8. This Court at the time of consideration of

these CPs found that - the»l respondents . had shown

considerable slackness in implementing the orders of this

A

N
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court dated 26.4,@6. Accordingly.'this court directed4t§;/)‘

these CPs to be ‘éonvérted - as Ois and directed thé
respondénts to file a proper reply. Tpehintergm order
was passed to the effgct_"that Lhe écspu?dents shal! ndt
| the cadres  which

make any further promotion 1n any of

were the subjectr mgtter of the 0.A. referred to in our

orders dafed ,26;4.96. Only the orders of the Supreme

Court and the "directions of this court dated 26.4.96 are

tg‘be finally{ implemented, in the first instancel" That

is how we have before us these CPs convcrted into OAs.

9. An M.A. was also filed on 5“3.@8 for modifying

the order of the Tribunal dated 8.35.97. The respondents

mentioned that promotions in the relevant cadres were
- RN ! .

iR

held up and it had caused cons;derahke anguish and unrest

amongst the Railﬁgy employvees.

!
5 .
|

10. We have heard the M. 4. also and since we are

disposing of the OAs, we did not find any urgencyf to

modify the interim directions of this court dated 8.5.97.

Having waited so long, the respondents could bear a

little more for thelfinal orders.

11, ‘ %We have heard the rival counsel at length. In

the case of Union ‘Qf India vs. Yirpal Singh Chauhan

" [

: l ) I . / ) ~ ‘ . ‘
(supra), the Supreme Court referred to circular letter

dated 31.8.82 of the Railway Buard providing that
seniority of'_SC/ST cand}dates vis-a-vis others wéuld

“continue to

position. ~“Panel” would.mean the panel prepared at the

time of making selections for promotion-to the selection

i A/x,/’///bOSt and not the panel preparcd at the Lime of
n .

be determined according "~ to ‘the panel -

i
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j//ﬁﬁ appoxntment to 1nﬂt1al grade In the case of Jagdish lal
gy .
{ﬁjﬁ}/.§ and ors. VS. -State of Haryana and ors. - 1997 (2)

\4 sc/SLI 1,

the Supreme Court had to consider Rule 11 of

the Haryana Education Department Class ITI. Service Rules,

1974 and 1980 - for Qoﬁsidering,the affect of

on promotion and seniority.

- reservation

1t was laid down at para 19

as under:-

Py

12.

! contended by' the applicant that the post of

e IR
: . |

:

"But Vlrnal Chauhan_and Sabharwal's cases,

kept at ' rest the promotion alreadv made by

" date, and declared them as valid; theyv

‘were limlted to_ the gquestion of future

promotions . given by applving
‘reservation, to all the persons prior _to the

the rule of

date of judgement in Sabharwal's case, which

- required to be examined in the light of law

/
\

laid in Sabharwal's case, Thus earlier

"promotions cannot be reopened?” Only those
cases arising after that dute would be

examined in the light of the law 1aid'down in
Sabharwal’'s case and Virpeal Chauhan's case and
equally Ajit Singh's case. If the candidate.
has already “been further promoted to the
higher echelons of service, his seniority is
not ~ open to be reviewed. In A.B.S.

Karamchari Sangh's case, a Bench of two Judges
to which = two of us, K.Ramaswamy and
G.B. Pattanaik,JJ] were members, had reiterated
the above view and it was also held that all
the prior promotxons ‘are not open to judicial
review, In Chander Pal & ors. Vs. State of
Haryana (W.P.(C) Nos. 1715-18/793 dated December
4,1996) a Bench of two Judges consisting of
S.C.Agrawal and G. T \ana\atl,JJ considered the
effect of Vir Pal Chauhan's Ajit Singh,

Sabharwal and A.B.S. Karamchari Sangh's cases
and held that the seniority of those
respondents who had already retired or
promoted to higher posts could not be
disturbed. The seniority of the petitioner

" therein and the respondents who were holding

the post in the same level or in the same
cadre would be adJusted heep1nu in view the
ratiq in Vir Pal Chauhan's and Ajit Singh's
cases; but promotion, if any, had been given
to ‘any - "of them during the pendency of this

" writ petition, was directed not to be

disturbed " (Emphasis supplied by us).

In 0i-2296/90 in the case of S!N. Dhusia, it was

_//// Superintendent (Stat:stics) was a non-selection post and

SRR -
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he sought promotion to that- post on the basis of his
seniority and in accordance with relevqnt. Rules and
xnstructxons contained in Reilway Board's letter
No.85- E(SCT)/1/49 18 dated '14;3.89. In the counter to
this OA filed on 5 2. 91 1t 1s stated that the applicant
Shri Dhusia was .promoted as Assxstant Superintendent
since 16.5.85 againet_ a-‘vacaﬁcy which arose on cadre
restructuring. 'The“private respondents in that case have
placed on recofd' ;he orders of the Hon'ble Supreme Coqrt
in Civil Mise. 'Petjtione No.41966-42003 of 1984. The
Hon'ble Su?reme Coﬁrt.directed that all promotions made

thereafter éﬁbuld be strictly in accordance with the

judgement of the Allahabad ngh Court in tﬁe case of

J.C. Halxk vs. _ _Union of Indxa - 1978 (1) SLR 844 and if

-

any excess promot1ons were made over and above 152% posts

held by the SCs and 7 and a-half percent posts held by

STs, such pfomot1ons Eshopld be ad justed against future

vacancies coming, -within - these percentages. - Shri

S.N.Dhusia’'s promotion ordered in May,1985 with effect

from 1.1.84 was only against a vacancy and not a post.

Even by that time, when the applicant’s promotion was

made, 33 and ‘ a half percent’ posts of Assisﬁant
Superintendents were already filled by SCs. Thus these

promotions had to be ad justed against the vacancies

~arising against 15% quota. Thue4Shri Dhusia's promotioh

would Become regular onlf on a future date. There is a

judgement of the Allahabad Bench in the case of VYirpal

Singh Chauhan vs. Unlon of India - ATR 1987(2) ATC 71

which held that reseryatxon is to a post and not to

vacancies. Promotion of SCs by'applying 10 point roster
to vacancies and not to posts was irregular. Secondly it

was held that if in a particular cadre over 15% vacancies

e~ =
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'effect that

have alread?' been filled by SCs, no further reservation
. . ! ' )
should be made or 40. p01nt roster applxed It is also

held that such SCs who have got: accelerattd promotion by

BN

appllcat1on of 40" o;nt roster. shall not be eligible for

next promotlon to a grade

13. . Thé ‘respondents stated that in the case of

D.P. Nandwanx{iysnf Unxon of Indla '(OA-144/89) interim.

T i

order. dated 22‘,“‘ X

'ip motlonv'made dto the post' of

Super1ntendentg;§rade,I_;n the Statistical Branch will be

rprovisional 3and.anylsuch promotion should be strictly in

accordance thh the percentage of reser\atxon for SC/ST

descrxbed under ‘rules~“' In‘the case of S.N.Sharma 'us.

Union ofAIndxa (OA 1328/90). the order dated 15.7.90 was

, to the effect that hei senlornty of SC/ST employees

. \ -
] Allahabad Benchf of C A T in the case of Vir Pal Singh

’ decxslon of the Supreme Court 1n R.K.Sabharwal’s case to'

;

\1s a-vis other; employees be regulated in all cadres and

'grades strxctly}iln accordance with the judéement of ‘the

Chauhan vs UOI _IU 1s 1n accordance with this order’ that
the senlorxty llst yof Superxntendents in the grade. of

1600-2660 1n the Statlstlcal Branch was recast in the

year 1991. The app11cants claim for promotion as Office

Quperlntendent grade I was consxdered by the competent

authorlty and - they were promoted on 26.9.9f and 3.2.92

Cin’ the oalse of S:N;Dhusia):

14:~r' - It d-gln thlS background we have to view. the

the effect that the law laxd down operated prospectxvely

i.e. _trom ‘10 2.95. Even in the case of erpal Singh

Chauhan, the apex court had held “that the seniority will

l

_passed by the C.A.T. to thel

- | | I
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be as ber the séiect panel inla selection post’”. They
refer tn the pnnelE in which they were selected to the
post of Office Superlntendent Grade II. The promotion as

Office Superlntendent Gr 1 bexng to a non- selectxon post

the seniority 1n~the panel should have been respected and

they should have been promoted much before.

15. In a Miscellaneous Application against the

interim order passed in; OA-144/89 in the case of

D.P.Nandwani vS.- - Union of India the SC employees

including the applxcant Shr1 9 N Dhusia argued that the;l

were senior as per the senxorlt} list 1issued by the
Railwaylndministration and, as such, they should be

allowed to be promoted on the ba31s of such. seniority.

The Tribunal did not accept " this prayer since the

seniority 0f:SC§*IS a disputed matter. Thus the Tribqnal
upheld that ihé?interim order earlier passed on 24.4\89
does not call for any modification or alteration till the
final disposal  of the “0A. Northern Railway
Administration. found fhat'.the SCs 'in the  cadre of
Superintendenf we;é already occupying 62.5% of the posts
and therefore. it would ‘ not be appropriate to on&ef
further promotion of SCs whose‘éeniority is questioned on
the basis of Supreme Court's order. Accordingly the
Railway Administration bromoted-six general candidates as
Superlntendents xn Statlstlcal Branch who were originally

! I~

senior before the SCs Jumped over them.

16. The claim of the applicants is that they were

promoted as Assfstant Superintendents/Office

' Suyperintendents grade II (Statistics) in the pav-scale of
jJA,Z///T§§O-2660 with effect from 1.1.84 as & result of

D
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selection. They 'say that their seniority will be

;,i, v determined éccording to the panel position as per para 46

| \/‘ of the judgement .of -the Supreme Court in the case of
Virpal Singh Chauhan. According to the applicants, the
panel select liét prepared at the time” of making

' . ! .

selections would be the panel %or‘considering séniority
and not the panél list prepared at4 the time of
appointment to the initial grade. The applicants further
state that accérding fL thé judgementxnf the Full Bench
in the cases of V. Laxminarayana and Durga Chand Haldar
vs. Union nof Ihdia, the initial seniority assigned, to
the applicants according to their panel position as.
Assistant Superintendent with effect from 1.1.84 is valid
as per extant rules. .Thus they claim that if their panel
seniority is considered, they should have been promoted
as Superintendepts much earlier. It is fina}ly stated
that the applicants wefev Qisériminated Ihegause fhe
revised Senidr%tyllist respecting and following the panel
position as per extant rules had been issued in the cases

of General Branch, Personnel Branch and other Branches.

17. We have given our very anxious consideration to
the contentious issue raised in these two (CPs .converted
into OAs. It is true that the Supreme Court in the case
of Virpal Singh Chaﬁhan accepted the directions in
" Sabharwal’'s case that appointments according to roster
alfeady made priér to the judgement in Sabharwal's case,
are legal and valid.: Chéﬁhan'é case held th;f when the
panel select 1list’' was prepared at the time of making
selections  for promotion to the selection post, it would

k//////be that panel and not %he panel select list prepared at

."‘
./
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“the time of appointment-to‘the initial grade. Even this

‘!}cision of Chauhan's case is applicable prospectively

from the date in Sabharwal’'s case only.

18. The point noticed is that rule in Satharwal's
case was first propounded and explained in J.C.Malik's
case by the Allahabad ‘High Couft. The Hon'ble Supreme
Court of India in CMP Nos.41966-42003 of 1984 already
directed the respondents to work out the reservations in
accordance with the decision in J.C.Malik's, ‘case. In
their orde; ﬂdated 21.12.84, this order was reiterated
subsequently by the Ailahabad Bench of this Tribunal in
the case of Virpal Singh Chauhan - ATR 1987(2) ATC 71
.(supra). All_ other Tribunal orders cited above followed
illahabad High Court decision iIn J.C.Malik's case because
rule in Malik’'s case was épproved.to be implemented by
the Supreme Court. Tﬁus even before Sabharwal’'s case was
pronounced 'Wﬁ{ch ‘approVed Malik's case, the ruie in
Malik'é case was direécted to bekimplemented and excess
\promotions made over and above the quota, were directed
to be adjusted against future.%acgncics. The effort of
the requndents 'iﬁv undertakng this exercise cannot be

faulted.

19. ?ara ‘45 "in Chauhan's case relied upon by the
ld} counsel forxﬁpplicant would also apply prospectively
as stated above in Shoshit Karamchari Sangh's .case. As
the respondenﬁs have followed the orders of the Supreme
Court and various Bencheé of the Tribunal and the
recasting of the seniority was entirely on account of a

direction of Supreme Court for following Malik's case, we

v

Tt WA e g ot e that regard.
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{;ﬁith regard @oﬂ tge panel pﬁsi@ion as .SS&sfant
Superinte#dents. we'noée‘that\even this very promotion is
hot against a post- as explgined abov%. There can be no

.question of seniority to.a promotion which is disputed.

20. For the above reasons, both “the -0ds are

- dismissed. The interim orders nestraxnxng . the
. N - . N ’ \ R

respondents from making the ~ promotions are hereby

forthwith vacated. No costs. :

o ' ( Dr.A.Vedavalli ) ( N. Sahu )

Member(J) Lo B o yember(A)
. ’ \ )
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