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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHIL.

0OA No.2980/1997

MNew Delhi, this gth day of March, 1999

: Hon ble Shri T.N. Bhat, Member {1

Hon ble Shri S.P. Biswas, Member (A)
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. P, Javant

D.D. Mimesh
Harbaagh Singh
Rakesh Kumar
“atya Ram

Nirmal Shankar
Kuldeep Singh

V., 5. Verims

Chand Ram

0. Chattar Singh Guiian
{1. Dharam Bir Singh
12. Bhagwan Sinah
13. Pooran Singh

14. R.N. Meend
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is. A.C. Meena
16. 0O.P. Meena
i7. M.L. Meena
18. L.N. Meena
19, B.K. Pabri
20. R.MN. Singh

71. Mohan Lal

(all working as Inspectors of Customs
& Central Excise, Delhi) .. Applicants

{through Shri M.R. Bhardwaij, Advocate]

versus
Union of India, thirough

1. Secretary
Department of Rewvenue
Ministry of Finance
North Block, New Delhi
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v

Chief Commissioner of Customs &
Central Excise, Delhi Zone
cR Building, IP Estate, New Delhi

2. commissioner of Customs 4 Central
Fxcise, Delhil I
CR Building, New Delhi

4, Secretary
Deptt. of Personnel & Training
Hew Delhi '

S/5hri

5. Attar Singh Vijayaranlia

6. R.S. Dhillon

7. ALK, Jailn

3 P.S. Saini

9, ®.C. Pande




10. Smt. Saroj Dave

11. D.D.Kaushik

17. Anjula Ral Choudhary

13, R.K. Gova

14. A3it Singh

15, Ramesh Kumar Sharma

16. Vijay Kumar Anand

17. R.K. Arora

18. Virendra Arora

19. V¥.K. Bhardwal

20. M.5. Negl

71, ALK, Gautam

77. B.B. ROy

73, Jagdish Singh Yadav

74, Ram Chander

75. Smt. Sarla Muijo

26. R.K. Sethil

77, R.P. Kohli

78. R.N.Singh

79, J.M.L. Gaur

30. NMN.K. Batra

31, R.S. Sharma

27. Satva Naralh Verma

33, Harish Kumar

24, Vishnu Dutt Gaur

(A1l through R-3) .. Respondents
(By Advocate Shri R.R. Bharati for official
respondents and Dr. sumant Bhardwal, Advocate
for private respondents No.5 to 34)

ORDER
Hon ble Shril S.P. Biswas

The main legal guestion for determination in
this 0.A. . filed under section 19 of the Administrative
Tribunals' Act, 1985 1s whether Reserved category
scheduled Caste and Scheduled Tribe {(sc/sT for short)
candidates appointed/hromoted to posts, under the Union
of India, on the basis of their merit and ceniority and
hot on the basis of reservation, should be counted
against the percentage of posts reserved for them or
whether they shall be adjusted against the posts meant
for general category candidates. Other ancillary

izsues have also been raised for consideration.

2. The applicants, who are Group c
Inspectors in Central Excise and Customs ict & C for

short), have vehemently opposed the decision of the
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official respondents in counfing 73 SC  and 9 ST
Inspectors (CE & C) promoted to the posts of
superintendents (Group B Gazetted) on thelr own merit
and seniority, against the posts reserved for backward
communities, thus illegally and arbitrarily denying
promotions to the applicants herein. The applicants
contend that if the 23 SC and 9 ST officers promoted on
merits alongwith the general category officers, vide the
impugned orders dated 30.09.97 (Annexure A-1) had been
adjusted against the general posts as per the law laid
down by the Hon ble Supreme Court in the case of R.K.

Sabharwal & Ors. Vs. Sstate of Punjab & Ors. (1995(1)

SLR SC 791), they (applicants) would have been promoted
against the reserved posts, against which responcants

Mo.S to 34 have been illegally nromoted.

3. The Recruitment Rules for the post of
superintendent (CE & C) provide for 95% of the posts to
be filled by promotion from the feeder grade of
Inspaectors and only 5% are to he filled up by direct
recruitment. Inspectors who have put in 8 vyears of
regular service 1in that grade are eligible to be
considered for promotion on the hasis of selection. The
official respondents do not deny that there are
reservations for SC/ST officers as per percenltage

g present policy on

prescribed by Government of India
reservation for these SCs/STs in promotional posts of
superintendent (CE & C) from the feeder grade of

Inspectors to which the applicants belong.
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4, The Departmental Promotion committee (DPC
for short) met on 23-24th of June, 1997 to prepare the
select list of promotion to the posts of Superintendents
(CE & C) from amongst the eligible offilcers in the
feader gréde. A total of 160 vacancies, including 138
newly sanctioned posts and the existing and anticilpated
vacancies upto 31.5%.98, were repor ted to the pDPC by
Respondent . No.l (Min. of Finance/Department of
Revenue). The break-up of 160 vacancies for several

categories was as follows:~

Category : Mo of Wacancies
1. General 124

7. Reserved -

{1) Scheduled Castes 24
(11) Scheduled Tribes oz
Total : 160
7a ’ The DPC recommended a select list of 162

officers for promotion to the post of super intendent
Grade B . Among the 162 officers whose names figured

in the select panel, there are 29 sC and 12 ST officers.

5. Respondent No.3 (Commissioner of Customs &
Central Excise, Delhl) issued orders on 30.9.97
promoting 134 Inspectors including 23 sC and 9 ST
officers to the grade of superintendent (CE & C) besides
regularising S ad hoc promotions, vide Establishment
Order No. 775/1997 dated 30.9.97 which is now under

challenge.

\\_q&




4

)

\\\-b»\

-

5. The consideration of officers for promotion
by the DPC was based on the seniority list of Inspectors
as on 31.12.93 jscued by R-3. The cases of officers
whose names appeared from Sl. No. 110 downwards in the

zeniority list were considered by the ppc for promotion

against the newly sanctioned posts.

7. pefore we examine rival contentions of the
contending parties, we first dispose of the preliminary

objection regarding the maintainability of the O.A.

Dr. sumant Bhardwal, learned counsel for the
private respondents contended that filing of this 0A was
premature as the applicants did not wait for @& decision
on the representations made by them. Hence the O.A.
was not maintainable hecause of non~exhaustion of
alternative remedies available to them under the Rules

as required under section 20 of the AT Act, 19856,

Shri M.R. Bhar dwaj, learned counsel for the
applicants strongly opposed the abhove contention and
brought to our notice that R-2 had informed some of the
applicants who met him (R-2) in connection with
grievances set out 1n their representations. The
applicants were told that in view of the instructions
contained in DopT s OM dated 2.7.97 the SC/ST officers

who were promoted on their own merit and not hecause of

any rule of reservation had to be adjusted against the

reserved posts as the expression ‘ordinarily’ has been
judicially interpreted as meaning & large majority of
cases hut not invariably. We see considerable force in

the =ubmissions made by the 1earned counsel for the
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applicants. The obiections of Dr. S, Bhardwai in
respect of non—maintainability of the OA cannot,
therefore, be sustained. Shri Bharati contended that
the above ipnstructions are applicable only at the time

of initial appointments obtained on the hasis of merit

at the stage of direct recruitment and not for
determination of reserved posts at the time of

appointment by promotion. He further submitted that
since the above oM was given effect from the date of
issue, viz. 2.7.97, the selections 1in the presentl case
having been finalised prior to 2.7.97, are not to be
disturbed and necessary adiustments will have to be made

in future.

8. Ssnri  M.R. Bhardwal, learned counsel for
the applicants contended that the applicants who belong
to SquTshave been unlawfully denied promotions to  the
posts of superintendent (CE & C) as 23 SC and 9 ST
officers who have been promoted on their cwn seniority
and merit {(and not because of any rule of reservation)
have been counted against the posts reserved for SC/ST
officetrs. He submitted further that 1f the official
respondents  had followed the law laid down by the
Constitution Bench 1n R.K. Sabharwal s case i supra) by
exgluding the aforementicned 73 sC and @ ST officers to
determine the number of posts reserved Tor 5C/ST
officeré, the applicants would nave been promoted
against the posts illegally offered to the private
respondents S Lo 34 by means of promoting them against

the existing rules/regulations.
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2, Shri Bhardwai submitted that the apex court
in R.K. Sabharwal s case {supra) has held that "Despite
any number of appointees/promotees helonging to the
backward classes against general category posts, the
given percentage (of reservation) has to be provided in
addition”. He also drew our attention to the ruling 6f

the Hon ble Supreme court in U.0.1. ¥S. virpal Simah

Chauhan (1995(6) sCC 684) wherein, while confirming the
law laid down 1n R. K. Sabharwal s case, the apex court
clarified that eeyhile determining the number of posts
reserved for being filled by the reserved category
officers in & grade, the officers belonging to the
reserved Eategory but selectéd/promoted an  their own
merit (and not by virtue of any rule of reservation)
shall not be counted as reserved category officersm
The learned counsel contended that in the light of the
aforesaid legal position, counting of the sc/ST officers
promoted &s superintendents (CE & C) on their own merit
and senicority as reserved category officers was patently

illegal.

10. 1t was further submitted on benalf of the
applicants that promotion made vide impugned order dated
30, ¢.97 were from amongst the Inspectors whose names
figured between S1. Nos. 110 and Z44 of the latest
seniority list dated 31.12.93 and that the junior most
reserved catsgory Inspector promoted was at S1.No.234 of
the above seniority list. whereas the name of the
senior most general category private respondent promaoted
stood at S1. No. 244 of the said list. Hence, all the
reserved category officers promoted vide the impughed

order are senior to the private respondents tgeneral
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category officers). He accordingly sscerted that as the
reserved category officers had been promoted on their
own seniority and merit, counting them agalnst reserved

posts was illegal, arbitrary and malicilous.

11. Shri R.R. Bharti, learned councel for the
respondents opposed the applicants’ claim in the OA  on
var ious grounds. In the counter reply, the official
respondents have contended that the DPC had prepared the
select panel keepind in view the instructions regarding
reservation in posts to be Filled by promotion through
selection from Grade 'C° to Grade "B, issued by the
peptt. of Personnel & AR in their oM No.
10141/73~Estt.(SCT) dated 20.7.74 &S amnended by OM  NoO.
36021/7/715-Estt. dated 25.2.76 which provide that if

of

i

candidates from the sC & STz obtain on the basis

3

merit with due regard to seniority, on the same hasis as

others, less number of vacancies than that reserved for
them, the difference should be made up by selecting
candidates of tLhecse communities who are 1in the zone of
consideration srrespective of merit hut who are
considered fit  for promotion. It has further been
stated that the DPC noted that 29 SC and 9 ST candidates
got selected in the above process and the difference of
3 ST candidates was made up by picking them up from the

ev tended zone of consideration.

12. Shri Bharti further clarified that for 160
vacancles repor ted to  the DRC, normal zohne of
consideration of officers in the feeder grade of

Inspactors wWas 324 (1.e. twice the no. of wvacancies

plus four) as per the instructions on the subiect. He
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also submitted that the Bench mark for selection for
promotion in the present case was good i.e. only
thote officers who obtained the grading of “good  1in the
assessment made by the DPC were included in the select

paneél.

13. The learned counsel contended that the
reservation quota for the SC/ST was worked out entirely
as per the roster points and that the percentage of
reservation has been fully maintained and as such Lhere
was absolutely no wviolation of the law laid down by
Hon ble Supreme Court 1in R.K. Sabharwal s case. He
further argued that while preparing a combined select
panel of general and reserved caltegory candidaies, no
saparate bench mark for SC/ST officers was prescribed
and as .such the reserved category officers whose names
got included in the first 124 places, could not be
treated as qgeneral category officers. As per the
counsel, applicants were labouring under wrong notion
that SC/ST officers who were high in the senlority list
and got included in the select penal should not be
treated as reserved category officers for the purposes
of determining the availability of reserved posts.,  In
support of his stand aforementioned, he placed rellance

on the Jjudgement of the Hon ble Supreme Court in

s

Seshadri Vs. U.o0.1. & ©Ors. (1995 (3) SLIT SC 227}

decided on 9.3.95,.
14, The learned c¢ounsel for the official
. « . >
respondents argued that the expression appointed in
para 2 of the DoPT s OM dated 2.7.%87 was issued in

compliance with the Supreme Court s orders in R.K.
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sabharwal ¢ case and only those sc/sT candidates who

were appointed at the initial stage i.e. hy  direct
recruitment have to be treated to have been appointed
against the general posts, if they had ohtained marit
equal to those of the general category officers and the
SC/ST promotees have to be counted against the reserved
posts. He further submitted that since the selection by
the DPC in the present case had been made prior to the
izsue of the abovesaid OM dated 2.7.97, those selections

could not be disturbed.

15, Besides the ilssue raiced in para 7. Dr.
S. BRhardwaj, counsel for private respondents, @lso
raised the following lssues while opposing the reliefs

nrayed for by the applicants in this OA.

(i) the percentage of reservation for SC/S8T
officers has to be worked out on the
hasis of roster points taking into
consideration the total cadre strength.
With the promotion of sc/sT officers
vide order dated 30.9.97, the
representation of those belonging to
SC/STs in the cadre of the
superintendents (CE & C) 1is full
conforming to the percentage of
reservation prescribed for them as per
rules. Hence. counting of these 5C /8T
of ficers in the general category 1S
neither warranted nor wotlld 1t be
justified on the basis of the policies

of reservation.
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(1i) Some of the applicants had already
gained seniority over the private
respondents .because of umping from
their original seniority inter se as
Inzpector consequent upon their earlier

confirmation agalnst the reserved

posts.

{iii ) The sc/sT officers were initially
~gf appointed on the basis of wselections
mada by the staff Selection Commission

as Inspectors against reserved posts,

And  to  glive them promotions again on
the pbasis of reservation is not
envisaged under the provisions of the

constitution and policies of

recarvation and would amount to

conferring double henefits on the SC/8T

~ officers.

(iv) Based on the contention aforementioned,

D Ssumant Bhardwal made categorical
statement indicating that SC & ST
officers are not eligible for

recservation in promotions.

16. we have heard at length the 1earhed
counsel for both parties and have oaone through the
documents on record including the written submigsions
filed by the learned counsel for the applicants as well

as official respondents.

o e
LTS




The main thrust of applicants’ attack is that
treating SC & ST officers promoted on Lheir own
seniority and merit, and not by virtue of any rule of
reservation, against the posts reserved for those castes
and tribes 1is patently illegal being violative of the
judagement dated 10.2.95 of the constitution Bench of
Hon ble Supreme Court 1n the case of R.K. Sabharwal

(supral, reiterated by the apex court in U.0.1. Vs,

Virpal Singh_Chaufan (199516) SCC 684).

7. The legal position that emerges from the
apex Court's judgements and orders in the above ¢1ted
two cases can be summed up by reproducing the relevant

evtracts as hereiln bhelow:

(A) In para 4 of sabharwal s case, thelr
Lordships held that “when percentage of reservation 1s
fived in respect of a particular cadre and the roster
indicates the reserved points, it has to be taken that
the posts shown at the reserve points are to be filled
from amongst the members of the reserved categories and
the candidates belonging to the general category are not
to be considered for the post of reserve categories. 0On
the other hand. the reserved category candidates can
compete for the non-reserved posts and in the event  of
their appointment to the sald posts, their number
cannot be added and taken 1nto consideration for working
out the percentage of reservation., Article 16 (4) of
the Constitution of India permits the State Governments
to make any provision for the reservation of

appointments or posts in favour of any backward class of
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citizens which in the opinion of the state is not
adequately represented in the services under the State.
It is, therefore, incumbent on the State Government to
reach a conclusion that the backward class/classes for
which the reservation is made is not adequately
represented in the State services. In doing =0, the
state Government may "take the total population of a
particular backward class and 1its representation 1 the
stabe services. when the State Government after doing
the necessary exercise makes the reservation and
provides the extent of percentage of posts to bé

reserved for the said hackward class then the percentage

has to be followed strictly. The prescribed percentage

cannot be varied or changed simply because some of  the
members of the backward class have already been
appointed/promoted against the general seats. As
mentioned above, the roster point which 1s reserved for
a backward class has o be filled hy wavy of
appointment/promotion of a member of the saild class. No
general category candidate can be appointed agailnst the
zlot in the roster which 1s reserved for the backward
class.
W X KX X X X X

“pespite any _number of appointees/promotees

helonaing to _the backward class against the general

cateqgory posts _ the given percentaqe has_to be provided

in asddition” (emphasis ours .

(B) The controversies on the basic issue ralsed

/

herein have been set at rest by their Lordships in para

29 of Virpal Singh Chauhan s case (supra). It has been
Ce
held therein: .Be that as 1t may, &8s & result of the
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decision in  R.K. sabharwal, and the views and findings

recorded by us herein above, the following position

emer ges:

(i) once the number of posts reserved for
being filled by reserved category
candidates In @& cadre, category or
grade (unit for application of rule of
reservation) are filled by the
operation of the roster, the oblect of
rule of reservation should be deemed‘to
have been achieved and thereafter the
roster cannot bhe followed except to the
extent in para 5 of R.K. . Sabharwal.

while determining the said number, the

candidates bhelonaing to the reserved

category but selected/promoted on their

own merit (and not by virtue of rule of

reservation) _shall _not be counted as

reserved cateqory candidates f{emphasls

ourm)mz

18. we find that according to the rule gnunciated
by the Constitution Bench of the Hon ble Supreme Court
in R.K. Sabharwal s case and reiterated by the apex
court’in U0l Vs. Virpal Singh Chauhan, SC/ST officers
sppointed/promoted on their own merit shall be counted
against the general posts and that the number of posts
reserved for those castes/tribes should be determined by
excluding the SC/ST candidates who got promotion on

their own merit, It 1

[

also clear that the above rule
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comes into force from 10.2.95 i.e. the date of
pronouncement of the judgement in R.K. gabharwal s
cCase.
19. we have also perused the minutes of the

ppPC which met 1n June. 1997 to prepate the panel for

promotion to the posts of Superintendent (CE & cy from

the feeder grade of Inspectors. we find that out ot 350

sc officers promoted vide the 1mpugned order date

30.9.97, the ppPC graded two as ’Excellent‘ and 24 @5

'fg ‘very good and four as ‘good” and out of 9 ST officers

promoted, g have been graded “very good’ and one = A%

‘good . out of 10° general category onfficers (including

1 30 private resoondents), 11 were gradei excellent', 86
very good’ and B8 “good hy the pPC. There Can,

therefore, he no doubt that apart from the fact that all

the reserved category officers promoted are not only

senior to the private respondents but they slso have

Comparable merit equal to that of the general cateqgory

officers.

20. adverting LO the contantion of the
official respondents that Lhe DPC prenared the selecl
panel strictly following the inatructions contained in
oM dated 20.7.74 read with OM dated 25.2.76, we are of
the firm view that their contentions and reliance are

highly misplaced. The ipstructions 1N the aforeseid two

oMs only empower the authorities to ensure that all the

ti, S e 13 . - \ o .y o JUREY g AR
e reserved category officers whose names figure in the
normal zone of consideration and if such officers get

iL less number of posts than those reserved faor Lhem the

posts reseived for sc/sT officers are filled from mmong(
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deficiency shall be made up by selecting reserved
category officers from the extended zone irrespective of
comparative merit but who are considered fit for

promotion.

In the npresent case, the mailn question 13
whether the SC/ST officers promoted on the merit basis
equa) to that of the general category officers should be
treated to have been appointed against general posts and
the required percentage of reserved posts be accordingly

offered separately to SC & STs.

In the light of law enunciated by the Hon ble
supreme Court which came into operation from 10.2.9% ax
referred to in paras 16, 17 and 18 aforementioned, the
answer to the _above question has tco be only in  the

affirmative.

It is thus obviows that the instructions neiied
upon by the official respondents have no application to

the fTacts and circumstances of the nresent case.

21. Shri RBharti, learned counsel for the
official respondents drew our attention to para 2 of
DopT s OM No. 36012/2/2/96-Estt,(R) dated 72.7.97, which
provides that c@persons belonging to the reserved
categories, who are appolinted on the basis of merit and

not on account of reservation are not to bhe counted

towards the quota meant for reservationma
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Shri Bhatri contended that the above
instructions are applicable only at the time of initial
appointments obtained on the basis of merit at the stage
of direct recrulitment and not for determination of
recserved posts at the time of appointment by promotions.
He further submitted that since the above OM was given
effect from the date of issue, Viz. ?.7.97, the
selections in the present case having been finalised
prior to 2.7.97, are not to be disturbed and necessary

adjustments will have to be made in future.

we do not find any merit in the above
contentions. The rule enunciated by the apex court 1n
R.K. Sabharwal s case (supra) became operative from
10.2.95 from which date post-based roster replaced
vacancy-based roster. Executlves cannot choose a date
on their own to give effect to the law laid down by the

Hon “ble Supreme Court.

We are also not impressed with the

™)
™)

contention of the learned counsel for the official
respondents that the expression‘&aopointedﬁjoocurring in
para 2 of the OM dated 7.7.97 covers only the initial
appointments of the reserved category candidates through

direct recruitment and not those made by promotions.

It would suffice to noint out that the
Constitution Rench of the Supreme Court whiile
epunciating the rule that reserved category candidates
appointed/promoted on thelr own merit shall not he
counted againzst the reserved posts, have persistently

used the expressions “appointed{ Dromoted°3 or
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°appointee$/promotee§° Cin their jurdgement in
R.K.Sabharwal s éaset In Virpal Sinah Chaulvan s ©Case,
the apex court while clarifying the ruie enunciated 1in
R.K. Sabharwal s case, has stated that ®the candidates

belonging to the reserved category but selected/promated

on their own merit (and not by any rule of reservation)

shall not be counted as reserved category candidat?s3?

‘We may also refer to the definition of the expression

E

Mappointment” by the nine member Bench of the Hon ble
supreme Court 1in indira Sawhney and Ors. Vs. uoxl &
ors. JT 1992 (6) SC 273 indicating that the aforesald

. w . . . .
expression takes in appointment hy direct recrultment,

. . )
appointment by promotion and appointment by transter

(emphasis ours).

In view of the above diccussion, the
interpretation by the respondents of the word
¢ . . ) .
tappointed® occuring in para 2 of DoPT s OM dated 2.7.97

is entirely misplaced.

23. It may further be pointed out that in
continuation of their OM dated 2.7.97 referred to above,
the DoOFPT have, vide thelir subsequent OM
No.36011/1/98-Estt(Res) dated 1.7.98, <c¢larified that
reserved category officers who are gzelected on the same
standard as applied to general candidates shall not be
adiusted against the reserved posts: only those SC/ST
candidates who are selected hy applying relaxad
standards and whose names figure in the extended Zone of
consideration for promotion are to be counted against
the reserved vacancies inasmuch as they would be deemed

as unavailable for consideration against the unreserved
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vacancles. The beginning of para 3 of the
aforementioned latest circular throws sufficient light
on the main issue under dispute herein when it mentions
that(41n this connecticn, it is clarified that only such
SC/ST/0BC candidates who are selected on the same
standard as applied to general candidates shall not be

adiusted against reserved vacancies’?

The above instructions have obviously been
issued to give effect to the rule enunciated by the
Hon ble Supreme Couét in R.K. Sabharwal(supra) that the
SC/sT candidates who are appointed/ promoted on their
own merit shall not be counted against the reserved
posts, Since the Jjudgement of apex court came into
force from 10.2.9%, the above instructions are deemed to

be applicable from that date.

In view of the above clarifications dated
1.7.98, though issued belatedly, the controversy about
the application of the rule enunciated by the apex court
to the reserved category officers appointed either by
direct recruitment or by promotion 1s no more res
integra. The details in the circular dated 1.7.98 take
care of the contentions by Dr. Sumant Bhardwal (counsel
for private respondents) that SC & ST officers are not
eligible for reservation in promotion. in fact, =uch an
issue raised now need not detain us any longer. Even
before 1.7.98, this very issue was well settled by the
apex court in Comptroller and Auditor General of India,
Gian Praksh/New Delhi & Anr. Vs. K.S. Jagannathan &
Amr. (1986) 2 SCC 679. In para 22 therein, 1t has been

¢
held that ‘The object of the said OM dated Z1.1.77 15 to
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provide an adequate oppor tunity of promotion to the
members of tﬁe SC/STs. By reason of the provisions of
article 16(4) of the constitution a treatment LO the
members of the SC/STs different from that given to
others in matters relating to employment or appointment
to any office under the State does not vioclate the
Fundamental Right to equality of opportunity for all
citizens in such matters guaranteed by Article 16t1) of
the Constitution. It is now well settled by decisions
of this Court that the reservation in favour of backward
classes of citizens, including the members of the SC and
STs, as contemplated Dby Article 16(4) can be made not
merely in respect of initial recruitment but also in

. . a2
respect of posts to which promotions are to he made .

74. we alse find the reliance placed by the
learned counsel for the official respondents on  the
judgement of the Supreme Court in P. Seshadri {supra)
is of no avail to him since the facts and circumstances
of that case are distinguishable from those of the
present one. The above Judgement deals with the
queztions of placement of reserved category officers
whose names figured in a combined select list. The aperx
court has held that such officers have to be picked up
from the panel for posting according to the availability

of reserved posts.

5. Learned counsel for ﬁhe official and
private respondents vehemently urged before wus that
computation of percentage of reservation for the SC/ST
candidates has to be done in relaticn to the total

number of posts comprising the cadre and not in relation

3
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to Lhe vacancles. They submitted that taking into
account the number of reserved category officers

promoted in the order dated 30.9.97 the representation
of SCYST officers 1in the total cadre strength of
Super intendent which was sald to comprise of more than
400 posts. 1s already 1in excess of the prescribed
per@entagé of reservation for thess comnunities.
Accordingly, they submitted that counting the SC/ST
of ficers promoted on thelr own merit and seniority
alongwith the general category officers, &% general

category offlcers, was not warranted.

26. we may point out that in R.K.Sabharwal’ s
case, the petitioners had contended that the number of
promotees/appolntees belonging Lo the reserved
categories 1in a cadre are to be counted to work out the
prescribed percentage of reservation and that the
recerved category candidates can take advantage of the
reservation made in their favour till their
representation 1in the service cadre including those

appointed against general posts reaches the prescribed

representation. It was further contended that for
working out the number of reserved pasts the

2]
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promotees/appointees belonging to reserved categories,
whether on general or reserved posts, are to be counted
The above contentions were rejected\by the Constitution
Bench in R.K. sabharwal (supral and enunciated the
rules already discussed in paras 16 and 17 aforesald.
In view of the apex court s ruling, the contentiorn of
the counszsel For the official and private respondents are

to be noted for rejection only.
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We are enually unimpressed by the other
contention of the learned counsel for the private
respondents that clalming promotion on the hasis of
reservation would amount to conferring double benefits
on the reserved category offlcers as they had avalled the
henefit of reservation policy earlier at the time of
their confirmation as Inspectors, Undisputedly, the
present policy on reservation provides promotion inter
alia from Group € to Group B posts, The reserved
category officers in the feeder grade of Inspectors
{(group C) cannot be denled promotion to the post of
Superintendent (Group B) on the alleged ground that they
had availed themselves of the benefit of reservation at
the time of confirmation as Inspector. Wwe find an
'ansuer to such a plea against double henefits 1in the
judgement of the apex court in the case of Jagdish Lal &
Oors. Vs. State of Haryana & Ors. JT 1997 (5) SC 387
decided on 7.5.97. Upholding the view of the Hor ble
High Court, their Lordships in the Supreme Court in para
18 of the Jjudgement held that where reserved category
candidates (SC/STs) have been promoted earlier to &
general category candidate, their seniority in the new
cadre ranks from the date of their Jjoining on promotion
and this seniority does not and cannot have the effect
of getting wiped out after the promotion of the general
candidate from the respective date of promotion and
general candidate remains Junior 1in the higher echelon
to the reserved candidates . We do not, therefore, ind
any substance in the above contention made by Dr.

Sumant Bhardwai.

)
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Z8. The last issue raised by the learned
counsel for private respondents relates to the

allegation that scme of the reserved category offilcers
now promoted vide order dated 30.9.97 had gained
seniority as they Jumped over some general category

Inspectors because of thelr earlier confirmation,

Learned counsel for the applicant Shri M.R.
Bhardwai brdught to our notice that under the earlier
instructions issued by the DoPT, there was reservation

for SC/ST employees in confirmation, and consequent upon

earlier confirmation of such employees they would have

gained seniority over some generai category employees.
Thoze instructions were subsequently modified in DoPT s
OM No.18011/1/86-Estt{D) dated 28.3.88 and reservation
in confirmation was done away with. He contended that
if some reserved category officers in the present c<ase
had_gained seniority prior to 28.3.88 because of their
earlier confirmation the private respondents should have
raised the issue when the alleged jumping took place if
they were otherwise aggrieved. They cannot agitate the
matter at this distant point of time. We find
considerable force in the above contention of the
applicants. Raising of this point by the private
respondents at this late stage has no relevance, as

promotions have been made on the basis of the accepted

3}

seniority 1list of Inspectors as it existed on 31.12.9

J
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which has never been challenged.

29. In the light of the above detalled

discussions, the QA deserves to be allowed and we do so




’ accordingly with the following directions:

f (A) Annexure A-1 order dated 30.9.97 shall
r"T

/ stand set aside to the extent of

promotions granted to respondents No. 5
teo 34 in violation of the law laid down

SR S, - . . -
on reservation’” as brought out in paras

16, 17 & 18 of this order.

\<j () Official respondents shall count 23 SC
A and 9 ST officers against general
cataegory posts since they have been

promoted on their own seniority and merit

and not by wvirtue of any rule of
reservation as per rules enunciated by

the Apex Court in R.K. Sabharwal.

*ﬁf (C) After adjusting the above officers, a3z in
"ﬁ (B) above, againzt the general category
posts, official respondents shall

determine  the number of reserved posts
that should get filled up by 8BC/ST
of ficers in the grade of Superintendents

as per rules of reservation (in addition

o~
o

the posts against which the officers
of these communities were promoted on
their own merit) and make offers of
appointment/promotion in terms of rules

and regulations on the subject.
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(F)

official respondents shall consider those
of the applicants and other eligible
so/eT  officers who are in the zone of
consideration for promotion against
res&rved posts worked out in the manner
referred tO at sub-paras (B) andb (c)
aforesald against 160 posts for which the
DPC met on 25-24.,6.97. 1f found
znltable. they shall be promoted with
effect from 30.9.97 Qith conﬁequential

. /
hepaefits as regards geniorily in the

grade of Superintendent‘ No backwages.

howaver , <hall be paid since they have
not shouldered responsibilitie%lof higher

po=tLs.

In compliance with our orders aforesald,
official respondents shall hold rewvlev
ppC to consider cases of applicants and
other eligible sc/sT officers for
promotion against reserved vacancles now
heing occupied by Respondents NO. 5  to
34, The sald exercise shall be completed
within 8 period of three months from the

date of receipt of a copY of this order.

There shall he no order as to costs.




