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CENTRAL ADMINISTRATIVE TRIBUNAL
, PRINCIPAL BENCH: NEW DELHIJ

) O.a. No. 2940/97
New Delhi this the (K Dav -of February 199%.

Hon’ble Shri T.N: Bhat., Member (J)
_Hon’ble Shri R.K. dhooja, Member (A) °
“Shri Suresh K. Vachani, ‘
550 Shri khub Chand Yachani,
R/ Qr. No. 22, HC 0ld Type,-
Paolice Station, - ' :
Mandir Marg, - :
Mew Delhi~110 00L. - Coapplicant

(By Advocater Shri vSR Krishna)

—ersus-
Union of -India, through

ol commissionar of Police, | '
' Folice Headguarters,
MSO Bullding, ’
Indracrastha Estate,

“iMew Delhi.o

2. Dv. Commissioner of Police-
" Headguarters (I) | P Esvate

- New-Delhi. TR S Respondents

(By Advocate: Shri vimal Roy fTor
Shri H.L. Jad} . ‘

0ORDE R

- Hon’ble Shri R.K. ahooja, Member (4)

The applicant ztates that he joined as Key Punch
‘Operator with Delhi police in 1974 and was confirmed on
that post w.e.f.  20.1.1977. .The* next stage - of
promotion from the post of Key Funch Operator is that of
Sub Inspector. ° The Recruitment Rules to the post were
notified o 5.1.198%9 stipulating that the post 0F£¢L@$
/énpUt~output fAzsistant will be a non-salection post, if
filled by promotion. It 'was aléO' provid@d~ that
promotion will be made from amongst confirmed Data Entirw
Gomputers' with six vears regular se}vice in that grade
or fram Key 'Punch‘DperatOP with 12 vears service In the
regular'gradéu The applicant claims tnat having joined

O\ 32 Key Punch Operator w.e.f. 1974 and having besn
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confirmed in 1977, he had put in 15 years of  regular
service in' 1989 and was eligible when the DOPC was
convened. He was however not approved.Te applicant’s

. A ,
namé was ~considered by the 1990 DPC on the ground that

-only one person viz.,'the apblicant was available to be
considered. Im 1992, the bPC according to the applicant -.
recommended his name but  the decision was no?
implemented. Aggrieved by these . actions - of  the
respondents, the applicant filed O0.A. No. 588/94 which
Wwas disposed>.of'on 23.4.1997 giving a direction  to' the -
respondents to hola'a review~D§C as onh 12.11.1990 and to
consider the applicant’é case for promotion as Sub
Inspector along with any other candidates who might have'
‘becomne eligible. The review DPC was held~qn 10.6.1997 -
and applicant was informed by‘ the impughed order, _
Aannexure A?l,' that he héd not come up to the réquired
merit and was tHerefore not being recommended. ‘It  is
against this order Ehat the applicant has now again come -
before the Tfibunal with the praver that the impugned -

communication' dated 19.6.1997 be quashed and he may be

promoted w.e.f. 1990 with all consequential benefits.

b

~

Z. The respondents submit. that the applicant
cannot at this .stage question a DPC held on. 15.5.1989
" nor he can question the decision of the review DPC since
it related to DPC held originally in 1990. They also’
take the pleg of res judicata on the ground- that the
applicant has already agitated this matter' in the1'
earlier 0.A. ‘No. 588/94. 0On merit they say that the
. - | o
applicant' had been awarded a major penalty withholding:
his two increments %or a period of two years vide order

dated 13.7-1982. The applicant has also got adverse
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ACRs for the years 1980-81, 1981-8%2, 1982-83 - and

3

1983~84 . His case was- considered by pEC held on -

15.5.1989 for promotion to the post of Assistant Suy

Inapector and he was found fit and hs was s0 promoted

tram that date. He was also confirmed as H81 w.a.f.

18.5.1998. The OPC had also met o 15.5.1989 to
consider the names of the KPOs for promotion to the post
of Sub Inspector gut the applicant had not beek)fOUnd
suitable fér promotion to the post of .Sub Inspector.
His appeal was also rejected. Another DPC which-met on
12.11.1990 decided not to consider his case as his name’
.was the'only sne available. Subseguently the DPC met on
2%.6.1992 and on the basis of the decision of that DPC -
the applicant aﬁd faw others were promoted‘on~ ad hoc
bhasis as éub Inspector. He was also given -~ regular
promotion as Sub Inspactor w.e.f. 28;12:i995_ The
Eespondenta submit that as per direction of the
Trianal, a review DPC was duly held-but the applicant .

waz not found fit for promotion From 1290.

.3_ We ﬁave heard the counsel on bkoth sides.
The objections raised by the respondents in respect of
limitation are not valid ég ﬁgzbas the impugned letter
ﬁwlAis concarnad. as4procéedings of the review DPC were
held in 1997. on merit the learned counsel Ffor the -
applicant  pointed out that the ’rules provide that
promotion iz on non selection basis or in other words it

is on the basis of seniority subject to fitness. Hex

T

@ubmitted' that the adverse ACRs were only up to the
period 1982-83 and in the subsequent ACRs the applicant
wae considered fit for promotion. Thus; his fitness for

‘promotion  has been certified from 1984 ohwWwards. Hencea
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he could hot be declared as unfit in 1990-'.It,yas also
pointed out- that on, Eespondentfs‘ﬁwn admissibn; the
~applicant ‘was'approved for promotion to the.rank of A3 1?,
thé OPC held on the same'date as the onéigub Inspector
in 1989. The learned counsel pointed out that the basis
for prométion i“é. non selection is similar in-the case
of prom@tion from XKPO ko assistant Sub Inspector as wall';
as KPO to thé rank of Sub- Inspector-and the DPC held on-,

the same day could not grade his ﬁCRsidifferently while -

considering him for the two posts.

4. V‘Qév do not find the above arguments ta be
based on firm grouhdi As rightly pointed out byf the -
1earned-cbunéei for the respondents, the OPC is entitled
to consider ACRs for the same periog?is prascribed as -
qualifving service for promotion. The period prgscribed
for promotion- from Key Punch - bperator to that of
ﬁésistant' Sub Iﬁspector is fiQe yéars. Thus, the ﬁPC
having‘beeﬁ held in 1989, the éCRs for thea beriod 1984
onward§ were .to bé considered fdr the post of aAssistant
‘Sub Inspector However, for Kéy Punch Operator the
qualifying' service for promotion,to the post ‘of' Sutb
Inspector is 12 vears andvthefefore'for the DPCs held in
1989 and 1990,‘ﬂCRs from 1978 onwara'could be taken‘into
“accbunt;“' fdmittedly, the applicant earned'adversé ACRs
for the vear 1981 to 1984 and he had also suffered a
maﬁor'pﬁnalty during this pariod: In thésecircumstances

while thé advérse_ﬁCRs would not fall within the period
‘of consideration for promotion to the post of a38I, those
would have to be taken into congideration for promotion‘:

to the higher post of Sub Inspector. The & reasoning of

M-
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the learned counsel for the applicant that the adversa

5

ACRs could not be taken into consideration, is therefore

liable to be rejected.

5. &8s regards the contention that the applicant -
had been considered fit for promotion by the reporting
cfficer for the period after 1984, we can obviously not
substitute our - judgement for that of the OPC. - The
capplicant had a right to be éonsidered foE promomtion 1T
he was otherwise eligible. There was material on which
the DPFC could have reached thes conciusion-regarding the
nowsfitnaess of the applicant. We cannot, therefore, as
suggested by the lsarned counsel explore the possibilitv
as to whether gr@atﬂemphésis should have begen placed bw

“the DPC on the latter rather thagh%arlier ACRs .
. »

6. The learned counsel for the applicant cited
the case of Dharam Vir Singh Tomar Ys. Administrator,
Delhi Administration and Others, (1991) 17 ATC 925.
That case ralated tovthe role of'genioritQ”in the grant -
of selection grads and the requi?em@ﬁt of fitness. The
learned counsel laid stress on the following observation

made by the Supreme Court.

...... The expresasion *fitness’” means -
that there should not be any adverse
entry in  the character rolls of- the
conceirend person at least for the last

three vaars  and no digciplimary
procesdings should be pending . against
him. Bo far as the appellant is

concerned indisputably there was no
adverse entry Iin his CRs nor was any
disciplinary proceeding pending against
him at the relevant point of time."
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VM We do not find that the ratioco of COharam

Singh Tomar (Supra) can be applied to the present case

<]

jt

= tha Supreme  Court was examining the cass of the

applicant therein in the context of the grant of

I

@lection grade and not promotion to a higher post.

In the light of the above discussion, we find no

merit in thiﬁ A, whichis accordingly dismissed.
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(R.K,-Ahooja) : ‘ (T.N. Bhat)
//Hémber (&) Member (J)
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