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CENTRAL ADP.INISTRATIVE TRIBUNAL: PRINCIPAL BE»CH

New Delhi

0. A,. No. 2 927 /97
>•^<1 °

this the ^' day of

HON'BLE SHRI W.SAHU,MEMBER(A)^
HON'BLE DR.A-VEDAVALL T.MEMBER C J)

.Chsnder Dutt^

S / o I., s t e S n . H o s h i. y a r b 11 i ci h
R/o u-3i/l. Budh Vihar Phase-i,
Del hi-1 A.

P T e s & n 11 V D 0) s ts d i. n
Govt. Boys Middle School^
f B1 o c k M a n q o 1 D !..i i- i ,
Delhi - S3.

2. T D. SharmrJ,

S/o Late Shri G-D.Sharma,
R/o 95/ 1 . Pocket D-i2,Sector- / -
Rohini,Delhi.
P i" e s e i 111 V p o s t s d 5. n
Govt. Co-Ed. Middle School.
V B1 o c k M a n q o 1 P u r i .
New Delhi.
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Raj Pal.

S/o Sh.Balbir Sirsqh.
!S. Pal B h a w a n M a a q o .1. d li r I', a 1 a r iR/o

Delhi.

P r e s e n 11 v d o s t e d i n
G o V t.. Co-Ed. M j. d d 1 e S c Li o o 1
p Block.Sultanpuri,

■New. Delhi.

4,Jai Bhaqwan Bhardwai.
S/o Shri Net Ram.
R/o Villaqe & P.O. Ranikhera,
Motaarakpur Dsbas,Del hi -
Presently posted in
G o V t. Co-Ed. M j- d d 1 e S c h o o 1.
7 Block.Saltanpuri.
New t.ie 1 h j. .

5. Rarn Pa 1 .
S/o Late Shri Naeari
R / Q 7 A - B, D e 1 h i. A d rn n .
Ti ma r pur . Delhi-9.«

•  Presently posted in
Sa r' Vo da v a V1 d v a 1 a v a
1., 1,1 d 1 o w C a s 11 e N o. f. .
New Delhi.

Lai- ,.
Flats

. .ADD 11oan ts

(By Advocate Smt.Meera Chhibberi

Ver si.is

1. Govt. of M.C.T. of Delhi,
Throuqh Lt. Governor.
Raj Niwss,
Del hi,.

2. Di r ector of E ducat.i on,
Directorate of Education
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0 ]. d S e c r s t a r i a t. Delhi.

3. Jt. Director of Educataon,Administration
D i i - ec 1'.o rate of E (.i ucs t:i, o n , . , ,
Old Secretariat, Delhi. Kecoonden I,..

(Bv Advocate Sh.Aiesh Luthra,proxy for Ms.Jvotsana
Kaus-hik)

O R D„E,.R

B¥ HOM" BL E SHRI ..N. SAHIJ, )

The relief prayed for in this O.A. is for a

direction to hold a "D,P,C, for considerinci the applicants

foi- nromotion to the oost of Head Master.... forthwiLh ruiu

aive reqular promotion to the applicants from tne date

vacancies became available with all other , consequential

benefits". The nrsver for status auo by wav or ari i rite rim

order was allowed and the said interim order continues.

The facts aivinct ri.se to this O.A., a rue br i. efl. v rfs uiinci .

2. All the applicants ioined as Trained Gr'aduate

Teas vcher s. ( TGT ) /!.. a n qi.ia d© Teachers; on differeri L dai-Ss.. one in

July 1981. second in October 1983, third in 198b. rourtn an

March 19 92 'and ' applicant no, 5 on 3. 1 , 1983, The admitted

facts are that the next orornotions 1 pos,t irrom Ti-.-,! .''i.T is

Head Master and the basic aualification of a TGr/LT. is

B. A.. B.Ed. The teachers who' have done Post Graduation can

he nromotfed as PGT, Thtj DOs;t of Hsjad Master lias; to be

filled up to 100% by way of promotion, according to the

Rules. The onlv condition is that the teacher must have 5

vears reqular service in the grade and that he should be a

araduatei; with a degree or cJiD.i.omci i fi tr a i inc. ri g/educa ti or;.

Admittedly the applicants fulfilled all aualiTications

under the Recruitment Rules for Dromotion l:.o the post, of

Head Master. It is also admitted that a larae number of

vacancies in the post of Hec;d Master have arisen and
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'continae. to e.lst as Is evident from the resoondent's
orders postlna .the spnllcants on an ad-hoc basis aaainst,

the vacant Dosts. InsDlte of .reneated reminders for

ho 1 di na DPC for promotion as Head Master. Ihe Depoi t

d I d n o t r e o .1. y t o t li e 1 r 1 e 11 e r s

3  • It is urged by the learned'counsel for applicant

that there is no justification in not holding the Dku when

there are vacant posts avai Isbie i n the cadi e o i

Master and there are' eligible candidates waiting for a long

time. Our attention was invited to the instructions of the

Govt. of India for holding regular DPCs every vear against

the existing vacancies. If the applicants were posted on a

regular basis to the vacant posts instead of taking their

services on an ad-hoc basis, they would have bv now becorae

el '] cji bl e for const deration to the nex t promotiort oi Vice

Principal - The learned counsel for applicant in this

connect!on mentioned that all the aaclicants have been

off icia ti nq since 1 996-97. As eJ. i gi ble- candidates and

posts are available, these aoDllcarits should have been

posted on a regular basis. The learned counsel cited the

decision of Supreme Court in the case of Yr.V- _R8.ngsl_ya fajnid

oirs. vs. • J.SrinlMas Rao & ors. - 1 983 ( 3) SCO 284. In

this case, under the Rules, a panel had to be prepared

eVery year in September. The pane 1 shouJ d have b&er.

prepared in the year )976. The oeti tioners in the two

representations/petitions ranked higher than respondents 3

to !5. Tt Is In this context that the Supreme Court held

that the vacancies which occurred prior to the amended

Rules, would be governed bv the same Rules and not bv the

Court in the case of tlnipn of India vs. Baneir3®®
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V  -997 (9) see 2S7. Baneriee's case is not sxactlv in favour

of the a pall-cants 'when it holds that Govt... is under no

obliaation to fill an a vacancy and mere emosnelment does

not create s riciht in. fsvoiii" of a candidate, Srnt, (...hr; i boer

relied on the rule laid in Baneries s case -as under;

"The pre p a i" a t i. o n s n d f i. n a 1 i s a 11 o r i o i" v a a ■" i y
na I") e i, u n 1. s s s d Li 1 ■/ c e r* t i f i e b v t. h e
appointing authority that no vacancy would
arise or no si.ii table cs-ndidate was ava i. iatj 1 -a,
is a mandatory 'reouirement. If the annual
oanel cannot be prepared tor anv iustifiabls
reasuon, v ear-wise 'parual of all the eligible
candidates within the Zone of ' consideration
for filling Lip the vacancies each vear sho'..: id
be arepared and ' aDDointments made in
accordance therewith."

4. She also relied on Swamv's Complete Manual on

Establishment and .Administration (6th edition) page 212

dealing with ad-hoc aDPointments/promotions. At para 2.

sub para (ii) , the position is stated as under;:-

"(i i ) Revision of Recruitment Rules - Ad-hoc
appointments are also frequently resor ted to on
the ground that proposals are under consideration
to amend the existing Reci-ui tment Rules. The
legal position in this regard is that posts are
to be filled as per el i gi hi 1. i t v . conditions
urescribed -in the rules in force at the time of
occurrence of the vacancies unless amended
Recr i.ii tmen t Rules are brought into force with
retrospectiVG effect. In fact, the Di-actics has
been to give effect to amendments in the
Recruitment Rules only prospectively. except in
rare cases,, Hence, reqular
appointments/promotions may be made 5 n all such
cases i'n accordance with the Recruitment Rules In
■force at " the time when the vacancy arises. No
ad-hoc apDoi n tmen ts/oromotions msv be made ori the
grounds that the Recrui tment Rules are being
revised or amended."

5. It is clearly stipulated by the rules that no

ad-hoc appointment should continue bevond a period of 3

months initially and subsequent extensions are to bs

,  X Granted onl-v in rare cases. This poi-n t gains considerab I'e



V . relevance because ' the ■ resoondents ' contend that the

Department decided to convert the posts of Head Master in

middle schools Into that of Vice Principal. This will lead

to amendment of the Recruitment Rules. The proposal has

reached an advanced staae.

6. The respondents contend that this proDOSSJ vor

conversion of posts of Mead Master into the.nosts of Vice

Principal does not harm the applicants at all. If a is

oosted as Head Master as a stoD qap arranqsment, he is riot,

debarred for further " promotion' to the post or Vice

Principal.. They denied that the onlv promotional avenue of

TGT/LT is Head, Master. There are also other posts, or Pel

to which a TGI can asolrs for. ' It is stated that

department has been holding regular DPCs for nrornotion to

the post, of PGTs,,- Thei'veforc^ bv not filling the posts of

Head'Masters, the department has not closed all the doors

of promotion. ' It is further evcatsd that tlis oovit- o1

India vide its letter dated 3. 1 1 ., 9? has clarified that the

educational aualification of Head Master of middle school

should be spual to that of PGT and there is a oroDosal to
V

amend the recruitment rules of the post of Head Master

(annexure R-2 is the proposed revision). It is next stated

that, the dsDartment is reqular'l v holding DPC for the dost,

of Lecturer to which the applicants are also in the rseder

cadre and the post of Lecturer is ecuivalent to the post of

H e B d M a s t. e i". ^

.  In a rsi'oinder the spdj. icsnt. s counse.i. s tat ted

that the decision to cGnvei''t. the post has st,ill iiot

materialised and unless the decision is Laken^ the. right of

a p p ]. i. c a r 11 s t o b e r e q u 1 a r 1 y P o s t. e d a s H s a d .M a s t e i" s c a n n o t be
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defeated. The recruitment rules have not been amended and

the existing vacancies have to be filled up under' the

existing recruitment' rules. It is further stated that a

TGT/LT can be promoted as PGT only when he acquires a

oost-graduation degree. It is' also stated that averments

at para 4.8 and 4.9 relating to the existence of vacancies

of Head Master have not been disputed and thev have to be

fi11ed as per the recruitment ru1es in existence.

8. We required the Id, counsel for respondents to

produce before us the file on the subject of creation of

oosts of Vice Principal in lieu 'of those of Head Masters in

Govt. middle,' secondary and senior secondary schools. The

file made available to us show that the department has

placed certain proposals before the Cabinet. These

oroDosals interalia are for creation of 169 posts of Vice

Principa 1 in the pay-scale of Rs.. 2000-3500 ( pre-revissd) in

1 i eu of 2 06 DOSts of Hea d Mas ter i n the pa v-sca 1 e of

Rs.1640-2900 (pre-revised) which are to be abo1ished. The

proposal also contains retention of 20 posts of Head Master

to accommodate the remaining 20 Head Masters. There is

also a proposal for unqradinq the post of head of a middle

school to that of Vice Principal. These oroposs1s_. have

recsiyed Cabinet apgrova 1 by Cabinet decisi on no, 3 45 dated

2 7... 6.,, 9 8,.

9, When this was pointed out to the Id. counsel for

applicant. she stated that the cabinet concurrence is not

snQugh. It has to rece1ve the concurrence from the Centre

as Delhi has not become a full-fledged- State. It is

further praved that till this proposal becomes the law. the

interests of the applicants should be protected in the



s  _7-

•.j> jiense that their officiating oresent. status »hall not

disturbed. She further seeks lltaertv to agitate the Dolicv

decision as well. She states that unless this libertv is

given, the court may construe any further litigation on the
sLibiect. as iisrred bv res judioota.

10. ■ We have carefully considered the submissions. in

the case of K, Riamulu^Vs:. DX-:-.S..Surva._. P " '

see 59, the Supreme Court has dealt with the case oi «

panel for promotion as Assistant Director in A. P. Ai.ir.iel
Husbandry Department. In that case, the Government nso

taken a,conscious decision in the year 1988 to amend the
1977 Rules and not to fill up anv vacancv till sucn

amendment. The Supreme Court held that tne omission

prepare and onerate such a panel for the year iuyo-yb

cannot be held to be- arbitrsry. That was also s case wnere

the 197 7 Rules were intended to be reoealed and tor Inat.

purpose-a Commission was set up. This Commission proDosed

the amendment of the 1977 Rules with erfect from i ..-. .o. 9fc.

The Supreme - Court held that even tnough tne vdc;ai;c.i

existed prior to the commencement of 1996 Rules, the

respondents did not acquire any vested right for being

considered for promotion in such vacaiVcies in accordance
/

with the repealed Rules of 197? and ouashed the order of

the Administrative Tribunal directing the Government to

prepare and operate the panels in accordance with the 19??

Rules for the years !995-'96., The Hon ble Supreme Court

relied on the decision in the case of State of Bihar.

ors- vs. «phd- !T. ofs. - 1996 SCO (LSS; 389.

In Kalimudin's case, after selection, a panel of selected

candidates was pi-enared. i he Stal.s GovL. Dlac^d qu

h''" on making appointments with a view to revise the
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reservation ooliov . and to mate further aooointments in
accordance therewith. The Supreme Court held that such an
embargo was not arbitrarv. In .the case of Un.ipn„.o.f.. India
aiid..orSs......,¥.Su... .Key...,,. .VUsssh - 1996 SCO U.&S) nSh. Uw

. c ; a r. ■-."..r rSI.nt 11(119ss of Druriina orissi.ift was on the oLiest,ion o. t.-'..,

select list on reduction, in. number of vacancies,. 'n-n s
■select list was alreadv nreoared for the oost. of Diese]
Assistant after written examination and viva voce.
Subseauentlv in view of imnendina absorotion of Steam
surplus Staff. policy decision was taken to reduce the
number of vacancies and consenuentlv a certain number or
bottom persons were removed from the select list. Sucn
denial was held to be not, arbitrarv because Rules do not

^  guarantee appointment to selected candidates.

n. In the above two cases, if the Sunreme Court
upholds the Government's right not to rili uu the v
even after the oanel is oreoared. there is no vested right
of the applicants in this case to demand rilling up of ohb

■  existing vacancies. The decision not to fill lid vacancies
has been taken bonafide for .adequate reasons. The matter
under consi deratior, was for abolition of 2Q6 posts of Head

-  Masters and creation of 169 posts of Vice PrinolDal
instead. The Directorate of Education had submitted a
cabinet note in this regard. The proposal is at para 6 of
the note which is extracted hereunder.

"( 1 ) Foi- creation of 16^ dosls o~
Vice-Prinoipa 1 in the oav^ scale ot
R s. 7 0 0 0 ■- 3 2 0 0 (pre - r e v i s e d 1 i. n .1 -i e l.; o : 7 u b
posts of head-master i ri the nav scaie or
Rs. 1 6 A0-7 9 0rj ( DPe-revi sed ) which are to as
abolished. The abolitioii of 206 posts ot
head-masters is proDOsed for the purDOse ot
generating finance for the creation ot 169
posts of Vice-Principal, The exoenditure
on creation of 1 59 oosts of VIce-Pr i ric i pa 1



\ X will be Rs,3, 77,060,00 (Ruoees three
(  crore forty seven lakh seventy seven

thQusarrd and s 1 x tv on 1 v ) •

(?) For abolition of 206 posts of
head-master which will curtail the
Government expenditure by Rs.3,7^,33.50Q.00
(Rupees three crore seventy four lakh
thirty three' thousand and five hundred
only). Bv creation of 169 posts of Vice
Principal and abolition of 206 posts of
head-master, there will be a net cKinual
saving of Rs. 26 , 56 , 440 . 00 (Rupees twent'v
six lakh fifty six thousand four hundred
and forty only) in Government expenditure.

(3) For retention of 20 oosts of

■  head-master to accommodate the 20 r evrnai nl na
head-masters,

(4) For upqradinn the Dost of the head of a
m i. d d 1. e sc h oo 1 from t h at of e x i, s t i n c
hea d-mas ter to t a t, o f V i ce- P r i. nc i pa 1

(5) For waivinc: the condition for
a d m 1 n i s t r" a t i v e r- e f o r m s s t. u d v b s c cj 1.1 s e t h e s c-j

posts are urqently reqi.iired for better
super Vi si on a nd adm 1 n i. st.r a t iori of mi dd 1 e
schools and the study may take a long time
to cofTiDlete.

12. Any direction on our pai~t to hold the DPC and

aPDoint and regularise the Head-masters in these posts

j  would be setting at nought the policy decision. The

Government is absolutely competent not to fill un any oost,

to upgrade those posts and to fill up those posts in

accordance with revised Recruitment Rules,

-J*
13. We are satisfied that the Govt. has ■ slrssdv

taken a pel lev decision to abolish the posts of Head

Masters and replace them wmth the posts of Vice Principal.

The G o V t. i s a b s o 1 li t e 1 v c o m p e t e n t t o t a k e a n v p o 1 i c v

decision with regard to creation and abolition of posts and

the cour ts have no power to i nterf erej with the same, Ws

are also satisfied that this matter has been under

consideration since a long time. The note submitted for

the consideration of the cabinet was perused by us and we

are satisfied that j-jftar the cabinet has given approval ,,
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this has become the policv decision. The Court has

V/ already upheld the sovereign right of the executive to

create or abolish posts. It is true that an enforceable

decision has not been reached in this regard bv wav of a

Govt. notification or by way of an Act of tne legaslatui e.

Even so, the court cannot interfere and set at naught the

-policv decision of the cabinet by insisting that the

ex i s. ti n g vacancies of 1-iesd Masters 'should be ill leu ( r om

the TGTs/LTs. This is not the role of the court. We have

also snaulred from the Id. proxv' counsel for respondents

as to how much more time it will take to implement the

policy decision bv way of a formal notification. He states

that it will take another /'~3 months.

I 4, We hereby, t.herefore, direct that -

{i) to the extent of posts of Head Masters

available (20 or more) , a DPC should be convened within a

period of one month from the date of notification rererred

to above, under the existing recruitment rules and if the

applicants are senior enough to be eligible for

consideration to the post of Head Master, they should be so

considered and posted if found fit in accordance with law

o n a r e q 111. a r b a sis: an d

fii) till the new recruitment rules are notified,

the officiating status of the applicants in the post of

Head Master shall not be disturbed except in accordance

w i, t h 1 a w.

15,. Subiect to the above tuyo directions, we do not

find any merit. in the rest, of the contentions. The 0. .A,

is disposed of as above- No costs.

r/t

{ DR.A.. VEOAVALLT ) ( N. SAHU )
J) ME^WERCA)

I


